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And the walls became the world all around.

—Maurice Sendak

We can make America what America must become.

—James Baldwin
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Introduction

As a teenager, sleeping on a friend’s couch, I woke up one night to the
sound of the bullets stopping. There was a time once when [ would have
awakened to them starting, but that was long before—before the level of
violence in Chicago went through the roof, before the “crack epidemic,”’
before mass incarceration. And of course, in a way I didn’t fully understand
yet, it was also after. After slavery, after Jim Crow, after Martin and Malcolm
were shot, after redlining, after Nixon, after the founding of our country on
the bones of the people who lived here before, after years and years and years
of talking about anything other than what came before.

By the time I came of age in Chicago in the 1980s and early 1990s, America
had long become a country where violence was normal. That normalization
was not a blip in our history, however hard a period that was for urban
centers in particular. Rather, it was an expression of our values and history—
and of what those values and that history had produced. It was tempting to
think of the pain and loss in that time and place as an exception, but it
wasn’t one. It was the rule.

It is an American habit to try to solve problems apart from their context.
We like baseball and apple pie and the flag and not talking about the past.
We praise optimism and ingenuity and self-reliance and we repeat our
history over and over again. We talk about liberty and equality and the
pursuit of happiness and we cannot or will not break down the barriers to
equal access for all. We are often beautiful and usually stubborn and
sometimes brave and our homes and our neighborhoods and our country are
racked with violence that we do not deserve and that is entirely ours.

Sometimes I think of America not as a place or a nation, but a promise.
It is the only way I can continue to love this country. The notions of
equality and liberty that are meant to define us and bind us can only truly be
ours if we understand them as a destination to which we are relentlessly
headed, not a station we have already reached. I think James Baldwin was
right (as he usually was) when he wrote, “American history is longer, larger,



more various, more beautiful, and more terrible than anything anyone has
ever said about it””! This may be particularly true of the history of our
national relationship to violence. But despite the persistence of violence as a
defining feature of our culture, I continue to believe we can become a
country that makes violence our shared enemy and begins the work of
eradicating it. I continue to believe in our chances of finding and choosing
the road from the America we are to the America we still have a chance of
becoming. I believe our chances of doing so will depend on our ability to
look squarely and honestly at what we have done and what we are doing and
to choose to do something diftferent instead. This book aims to be an
imperfect, useful tool in our shared work to do just that.

One thing is certain about the problem of violence: we will never solve it
through incarceration. That is in part because incarceration is an inadequate
and often counterproductive tool to transform those who have committed
violence or protect those who have been harmed. It is neither the most
effective way to change people nor the most effective way to keep people
safe. Its standing in society is based largely on its role in protecting people
from violence and those who commit it, but as a violence intervention
strategy, it fails to deliver the outcomes everyone deserves—at great human
and financial cost. Increasingly, this message is being sounded not only by
justice reformers, but by crime survivors as well.

Incarceration 1s also limited as a tool because it treats violence as a
problem of “dangerous” individuals and not as a problem of social context
and history. Most violence is not just a matter of individual pathology—it is
created. Poverty drives violence.? Inequity drives violence.” Lack of
opportunity drives violence.* Shame and isolation drive violence.® And like
so many conditions known all too well to public health professionals,
violence itself drives violence.

In the United States, many policies have in fact nurtured violence, by
exacerbating the very things that foster it, including poverty, instability,
substandard education, and inadequate housing.” We see this in long-
standing policies and practices that perpetuate these drivers of violence in
communities across the country—where people disproportionately live
below the poverty line, including parents working multiple jobs whose
employment still does not guarantee them a living wage. We see it in



massive, growing investments in law enforcement at a time when public
education and health care systems are struggling to meet basic needs.® We see
it in union busting, food deserts, and predatory lending.” These problems are
compounded by limited and broken ideas of “manhood” that equate
strength with wealth and violence in places where wealth is almost
completely unattainable but violence is an option at every turn.'

Not only does incarceration fail to interrupt these drivers, it intensifies
them—interrupting people’s education, rendering many homeless upon
return from jail or prison, limiting their prospects for employment and a
living wage, and disrupting the social fabric that is the strongest protection
against harm, even in the face of poverty.!" On the individual level, violence
1s driven by shame, isolation, exposure to violence, and an inability to meet
ones economic needs—factors that are also the core features of
imprisonment. This means that the core national violence prevention
strategy relies on a tool that has as its basis the central drivers of violence.

Nearly all poor communities bear the brunt of policy choices that have
nurtured violence. In communities of color, the detrimental impact of these
policies is amplified by historical and present injustices. These harms trace
back to colonization, continued with slavery and its more proximate
counterpart, convict leasing, morphed into Jim Crow, and persist in
countless forms, including the more recent phenomenon of redlining—the
practice of refusing loans or insurance to people because they live in areas
deemed to be “poor financial risks”—a practice applied almost exclusively in
communities of color.”” Those institutions and policies were supported by
widespread violence that rarely met with punishment and often met with the
tacit or active sanction of police and other government actors, including
lynching, the burning of churches, and mob attacks."” Exacerbating the
divestment from, harm to, and under-protection of communities of color is a
concurrent investment in unevenly applied law enforcement—practices rife
with disparities from stop-and-frisk all the way through sentencing and
parole, which means that at strikingly disproportionate rates, communities of
color bear the brunt of our justice systems’ failures.'

Mass incarceration also fails to solve the problem of violence because it is
a response that treats violence as a matter of “good vs. evil.”” The reality is far
more complicated. Nearly everyone who commits violence has also survived
it, and few have gotten formal support to heal."> Although people’s history of



victimization never excuses the harm they cause, it does implicate our
society for not having addressed their pain earlier. And just as people who
commit violence are not exempt from victimization, many survivors of
violence have complex lives, imperfect histories, and even criminal

convictions.'®

But just as it would be wrong to excuse people’s actions simply
because they were previously victimized, it 1s also wrong to ignore someone’s
victimization because the person previously broke a law or committed harm.
Such a response to violence reinforces the notion that some people deserve
to be hurt: the exact thinking about violence that we have to uproot if we

are to end it.

Just as we cannot incarcerate our way out of violence, we cannot reform our
way out of mass incarceration without taking on the question of violence.

The United States sits at the crest of two rising tides. Trump’s
presidential administration and many states’ governing bodies have brought a
resurgence of “law and order” rhetoric and policy, as well as calls for harsher
punishment. But at the same time (and in some cases, even in the same
places), a consensus and growing momentum have emerged to end the
nation’s globally unique overreliance on incarceration. This momentum is in
response to the stories and evidence demonstrating the devastating effects of
jail and prison on people and communities. It is the product of decades of
advocacy and organizing efforts—particularly on the part of those most
impacted by the criminal justice system—which have commanded new allies
and energetic support in recent years. Some states made major strides in
criminal justice reform, including victories like Proposition 57 in California
and State Questions 780 and 781 in Oklahoma, changes that stand to
dramatically reduce their state prison populations.”” Voters elected
progressive candidates as local prosecutors and sherifts in Illinois, Florida,
Texas, Arizona, New York, Pennsylvania, and beyond—outcomes that
would have been unthinkable even five years ago.'® Although federal policy
1s influential in setting both law and tone, criminal justice remains largely a
state-based and local issue—and often a bipartisan one. We have reason to be
hopeful.

But there is a problem. As consensus and momentum to end mass
incarceration have grown, the current reform narrative, though compelling,
has been based on a fallacy: that the United States can achieve large-scale



transformative change (that is, reductions of 50 percent or more) by
changing responses to nonviolent offenses. That is impossible in a nation
where 54 percent of people incarcerated in state prisons were convicted of
violent crimes.” In New York State, for instance, where some of the
country’s most substantial reductions in incarceration for drug offenses have
already occurred, reducing by half either the number of people incarcerated
for drug crimes or the time they serve would decrease the prison population
by only 1 percent by 2021.%° Although these types of reforms are essential,
the country will not get anywhere close to reducing the number of people
incarcerated by 50 percent—or better, to 1970s levels—without taking on
the issue that most of these campaigns avoid: violence. It is not just a matter
of morality and strategy, though it is both of those things. It is a matter of
numbers.?!

The 1issues of violence and mass incarceration are inextricably
intertwined, but they are not the same. Some strategies that reduce violence
will not impact incarceration rates: a substantial portion of violence happens
out of reach of the criminal justice system, so its reduction does not translate
inherently or cleanly to a parallel reduction in arrests or imprisonment. And
of course, many strategies to reduce incarceration will not touch the issue of
violence. This book is situated at the messy and sometimes slippery place
where these questions overlap and aims to point a way forward that accounts
for the reality that these issues cannot be equated with each other and the
fact that that we will not see our way out of either without tackling both.

When efforts to reduce the nation’s use of incarceration move beyond a
focus on nonviolent crime, we face a wide range of deep-seated and well-
known challenges, both political and practical. Such efforts come up against
the continued salience of “tough on crime” and “law and order” rhetoric;
the limited power of data as a tool to shape public opinion; deep
misconceptions about who crime survivors are and what they want; the
persistent tentativeness of even forward-thinking elected officials to enter this
terrain; and the need to develop capacity to foster and demonstrate solutions
that can displace incarceration.

But crossing the line and dealing with violence also opens up a range of
possibilities not otherwise available—possibilities that will be even more
necessary in the current political landscape. It allows us to think holistically
about the communities profoundly affected by violence and incarceration



and not just about small segments of those neighborhoods. It allows us to
center the needs of crime survivors in their vision—not tiptoe around them
or engage them in a limited opportunistic fashion. And it allows us to
envision a justice system that is not just smaller, but is truly transtormed into
the vehicle for accountability, safety, and justice that everyone deserves.

If incarceration worked to secure safety, we would be the safest nation in all
of human history.

We would not be a nation where, by the most conservative estimates
available, every year nearly three thousand young men of color are murdered
before their twenty-fifth birthday; more than 57,000 children survive sexual
violence; nearly half a million women are beaten in their relationships;
nearly three million men are robbed or assaulted; countless transgender
people are killed for who they are; where every year, we bury our own
children, gunned down in our own streets.”? If incarceration worked to stop
violence, we would have eradicated it by now—Dbecause no nation has used
Incarceration more.

In all the world and all recorded time, no country has locked up their
own people at the rate we do.* The United States has nearly 5 percent of
the world’s population and nearly 25 percent of its incarcerated people.?*
More than 2.3 million people are behind bars on any given day—and the
number of black people incarcerated or under correctional control exceeds
the total number of adults enslaved nationwide in 1861.* A black boy born
today has a one-in-three chance of going to prison in his lifetime.?
Incarceration is not just a dimension of how we punish crime in our
country. It exists at such a scale that it is a defining feature of our culture. It
1s who we are, who we have become.

And it comes at great cost. In addition to the deprivation of their
freedom, people who are incarcerated are unconscionably likely to endure

violence, including sexual violence.”’

Incarcerated people are likely to
experience enormous mental distress and endure serious and lasting trauma,
and are all too likely to take their own lives.”® When they return home from
prison, they face enormous barriers to securing safe housing, obtaining and
retaining employment that pays a living wage, accessing medical care, voting
and serving on juries, obtaining an education, reconnecting with their

families, and meeting their basic needs.” Because they relate directly to the



core drivers of violence, each of these barriers makes a person more likely to
commit and to experience harm.

The families of incarcerated people also pay a price—both while they are
incarcerated and when they come home. For instance, more than 60 percent
of incarcerated women have children, and more than 40 percent were
primary caregivers for their children before being incarcerated.” Although
many incarcerated parents remain central and engaged figures in their
children’s lives, they are nonetheless unable to be present for the day-to-day
care-taking, guidance, and protection that free parents can provide. Children
of incarcerated parents spend holidays and birthdays apart from their mothers
and fathers, endure stigma and may feel shame, and struggle with feelings of
abandonment, even as they and their parents fight to maintain deep
connections across the boundaries of concrete and barbed wire. Their young
lives are often deeply unsettled by their parents’ absence. Children whose
parents are incarcerated are more likely to experience depression and poverty,
and while many find ways to thrive despite the substantial obstacles and
losses they endure, they remain more likely to be incarcerated over time.”!

Alongside the human cost, some of the cost of incarceration is financial
—incarceration is extraordinarily expensive.’” Over the past three decades,
state and local government expenditures on jails and prisons have increased
roughly three times as fast as spending on elementary and secondary
education. As a nation, we spend more than $80 billion a year on
incarceration.”> One of the only things we spend more on than prisons is
war.>

We know enough to know that incarceration generates devastating and
often lasting negative repercussions and that it has an intergenerational effect.
That said, no one in human history knows what we will soon learn as a
country: what happens to a generation that grows up in a place where
incarceration is a primary feature of its culture. We do not know what
becomes of neighborhoods that have so many of their members taken from
them, subjected to the harms of prison, and then returned. We do not know
what happens to generations of children who grow up with the experience
of their caregivers and protectors behind bars. We do not know how a
community or a people absorb that much pain and trauma, and what
happens if that pain and trauma go unhealed. We do not know what happens
to the psyche and character of a nation that surpasses all others in its use of



confinement. Add to that the reality that incarceration not only fails to
produce safety—it can, in fact, generate violence—and we have a recipe for
a difficult awakening. As these lessons bear down on us, it is hard to believe
that they will affirm the policy choices of these past several decades. Rather,
it 1s far more likely that we will have to face the profound impact of what we
have done and the searing reality that we should have known better.

Meaningful change will require understanding how we got where we
are. Most concretely, we got here through a series of cumulative policy
decisions made at the municipal, county, state, and federal levels that drove
law enforcement practice toward greater and greater punitiveness. But
however critical those policy choices, the story of the rise of mass
incarceration is not the story of 1,000 bills, 20 in each of the 50 states, that
produced this landscape. It is the story of the tide those bills rode in on.

As the lawyer and scholar Michelle Alexander has argued decisively in

her now canonical text The New Jim Crow, the precipitous rise of mass
incarceration in this country, couched as “the war on drugs,” was part of a
continuous history of racial inequity that extends back through history to
Jim Crow and convict leasing and slavery before it.*> In this latest iteration,
leaders ranging from Presidents Nixon, Reagan, Bush I and II, and Clinton,
together with local and state legislators, enacted a strategy that blocked or
reversed many of the gains secured for people of color through the civil
rights movement. Under Nixon, the newly weaponized category of “felon”
replaced a racialized designation in the public discourse with one that was
about criminality (the f-word took the place of the n-word, as a formerly
incarcerated leader once explained).’ This framework was mobilized to keep
in place various forms of disenfranchisement and inequity previously secured
by Jim Crow laws but poised to be disrupted by the mounting gains of civil
rights advancements. Later, the American public devoured stories about
Willie Horton, a man who, while on a weekend furlough program while
serving a life sentence for murder, absconded and was later convicted of
assault, armed robbery, and rape.’” And we were warned of “superpredators,’
a new generation of children (yes, children) who were supposedly so vicious
and monstrous and so unlike any other kids we had ever known that they
were impervious to guidance or even typical deterrence, incapable of
empathy, and built only to devour and destroy.*®



Neither the motivation for nor the impact of the war on drugs had much
to do with drugs. Nor did the narrative that secured the rise of mass
incarceration. That narrative was largely about violence. As a nation, we say
(and often believe) that we put people in prison to keep the rest of us safe.
That story retained its power even as the great ballooning of mass
incarceration included locking up a great number of people for drug-related
and other nonviolent offenses. It is crucial not to mistake the numbers for
the narrative: while the war on drugs dramatically increased penalties for
drug-related and other offenses, the line of argument that buttressed it
remained steady and familiar, and it was centrally one about danger.

At the heart of that narrative 1s the story of an imagined monstrous other
—a monster who is not quite human like the rest of us, who is capable of
extraordinary harm and incapable of empathy, who inflicts great pain but
does not feel it as we do, a monster we and our children have to be protected
from at any price. This is not a new story. It 1s as old as our nation. And it is
not a race-neutral story. To the contrary: it has long been a story white
people have told about black people, and at times, including these times we
are in now, about immigrants. It is a deadly, dishonest story, one with blood
on its hands. It 1s a story that divides us, that impairs our ability to act
rationally, and that underpins our culture’s response to violence. When we
make policy changes that leave this story in place, the resulting gains are
limited and temporary. We secure the release of some people convicted of
nonviolent offenses, for instance, and find ourselves increasing mandatory
minimum sentences for violent crime in the next legislative session (if not in
the very same one). We trim the edges of the tree while we inadvertently
water its roots. It appears smaller for a moment, but it grows back quickly
and stronger. Any substantial and lasting change will require that we not
dance around this, but rather that we take on the story at its roots and topple
it once and for all. Doing so i1s not only a prerequisite for ending mass
incarceration. It is also a prerequisite for ending violence, because we cannot
solve a problem we do not accurately understand.

Displacing our current approach to violence will require that we foster new
ways to support those who are harmed by violence; develop and implement



new strategies to address those who commit it; and change our story about
who survives violence, who commits it, and what it will take to end it so
that we can make room for new solutions.

Doing so will require—in addition to bravery and stamina—more
nuance than we have brought to the challenge thus far as a society. All too
often violence is discussed as a monolithic problem without an appreciation
for the context in which it takes place, the people responsible for it, the
needs of those harmed by it, the opportunities for intervention, and the
long-term impacts of responsive strategies. A domestic-violence homicide in
a small rural town and a shooting related to an open-air drug market in a
large city are not the same—nor are they the same as a robbery and mugging
committed by a group of teenagers, a sexual assault committed by someone
known to the survivor, or a stabbing that results from a long-standing dispute
between former friends. The context in which violence happens matters, as
do the identities and experiences of those involved. Some acts of violence
are committed by people who suffer from serious mental illness.” Other
violent behavior arises out of addiction.* Those underlying causes are
important because they influence the range of effective interventions.

Regardless of the type of violence in question, U.S. justice systems
typically rely on incarceration as the single blunt instrument in their toolbox
—all without any data-driven indications that it 1s the tool most likely to
secure the short- and long-term safety of the survivors and others who have
a stake in the outcome. Rising to the challenge of addressing and reducing
violence will require a new basis of understanding about who is committing
harm, the people they are hurting, what the circumstances and context are,
and what consequences arise from the harm.

This work—and this book—begins with the needs of survivors. It is in
survivors’ names that we have built mass incarceration, and it is survivors
who carry some of the heaviest burdens when incarceration fails to produce
the safety it promises. We might ask of ourselves as it relates to our

responsibility to these survivors: Who do we answer to and how? Who is
being hurt? Whose lives are at stake? What do they need to heal and be safe?
Have we asked them what they want? What do they say when we do? When
we ask these questions, we find not only fundamental challenges to our



current thinking about who survivors are and what they want; we also find
the seeds of a way forward to sustainable and lasting safety.

Securing that safety will require transforming how we respond to people
who commit harm. It will require that we make accountability a central
facet of our response to violence in ways it has never been, and that we
develop solutions to violence that are built to address the causes of violence.
We do, in fact, know a good deal about what produces violence, but our
near-exclusive dependence on punishment has left little room for either
meaningful accountability or solutions that are poised to actually change
behavior. If we are serious as a nation about addressing violence and its
consequences, we have to acknowledge that relying only on incarceration (or
any single tool, for that matter) is not an adequate response, either morally or
practically. To secure the safety of survivors and communities, we will need
to implement interventions that can transform the behavior of people who
have caused harm. Doing so will require an honest grappling with the
limitations of our current approaches and an openness to solutions that can
produce better results. And it will require prioritizing pragmatism over
emotion and safety over politics in a way that runs contrary to business as
usual for our country but is decidedly possible to accomplish.

For the past decade, I have directed Common Justice, an organization
that seeks to address violence without relying on incarceration. The
framework used at Common Justice and explored in this book suggests that
any responses to violence should adhere to four core principles. Our
responses should be survivor-centered, accountability-based, safety-driven,
and racially equitable.*! Developing solutions aligned with those principles
will require a fundamental realignment in our values and practice. It will
require that we demand and build a country where fewer people are harmed
by violence and fewer people are incarcerated; place regard for human
dignity at the center of policies and practices; and prioritize survivors’ needs
for healing, safety, and justice. It will require that we draw on the leadership,
expertise, and authority of people most impacted—including crime
survivors, those who are or have been incarcerated, and the loved ones of
both—and that we nurture community-led strategies that prevent and
address trauma and violence, create healthy communities, and help foster
protection for everyone. It will require that we make a commitment to
accountability for violence in a way that is more meaningful and more



effective than incarceration; engage in an honest reckoning with the current
and historic role race has played in the use of punishment in the United
States; and change the socioeconomic and structural conditions that make
violence likely in the first place.

The biggest barrier to significantly reducing both violence and
incarceration is not the resistance of survivors to new solutions, nor is it the
absence of such solutions. Rather, it 1s the story we tell about violence that
precludes the development and expansion of new strategies. We will not
work our way out of violence if we continue to believe that solving violence
1s about managing monsters. Nor will we do it if we continue to believe that
punishment is an adequate substitute for healing. Displacing our old stories
will require allowing new ones—full stories, messy ones, ones that include
wounds and rage and loss and sorrow and ambivalence and—sometimes,
though not always—hope; stories that include the context in which violence
takes place not as an excuse, but as a piece of the puzzle of ending it; stories
that hold everyone accountable for harm, both the individuals who commit
it and the societies that allow it; stories with both a before and an after.

We will change these stories only if we trace them to their roots and
address them there. This will mean contending not only with interpersonal
violence, but also with the longer view of the country’s racialized history of
violence and the larger context of the ways that history persists. It will mean
facing the longstanding normalization of violence against people of color in
America from slavery to the present. It will mean uprooting old, deadening
stories about whose pain is and is not of importance and why. It will mean
owning our nation’s violent past wholly and honestly. The work of grappling
with that violence will not differ substantially from the way we will have to
grapple with the violence between individuals: it will require
acknowledgment and it will require repair. It will mean finally engaging in
that repair.

It 1s commonly understood that one of the effects of grief is that it can
foreclose our ability to imagine. It is as though each of us can look only as
far into the future as we can into the past. Healing, therefore, as a process of
dealing with what has happened, is at its heart a labor of forming a life-
affirming relationship with what is to come. We wrest the future from the
grip of the past. We look back so we can look ahead. We grieve so we can



imagine. In that sense, this book is an invitation to grief; it is also an
invitation to imagination. What is possible and what we deserve will almost
surely require both.



Across the River of Fire

“I sometimes think of myself as a scar.” It was years after his face was slashed
open that Elijah would describe himself that way. In part, it was because his
scar had transformed his appearance and, he believed, how people saw him.
But it was also because the violence he sustained had become so great a part
of him as to obscure the rest. Other facets of his identity—as a son, a
brother, a nerd (his own words)—all paled in comparison to his experience
as a survivor. It was not just that violence had added something awful to his
life. It was that it had displaced so much else. I have always thought the
phrase “all-consuming” was a particularly good description of the
experience of some stages of trauma: not all-hurting or all-enraging or all-

terrifying—all-consuming. It is as though trauma is not simply an additional
set of emotions and experiences. It is as though it devours all others. “It 1s
not the unending presence of pain that hurts,” a mother who lost her son
once said to me, “it 1s the unending absence of joy.”

Becoming a country that can end violence will have to begin with facing
the pain that violence causes. There is no pathway to safety, healing, or
justice that does not begin with a deep regard for what has been done and
what has been lost. We cannot solve a problem we cannot look at squarely.
Envisioning responses to violence therefore requires that we contend
honestly and unflinchingly with the lasting impacts of harm, take seriously
those consequences and the people who experience them, regard the
transformation of the pain violence causes as our collective responsibility, and
commit to understanding that pain more fully so that we may help ease it.

We are not practiced in that attention. However prevalent violence may
be in our culture and media, its aftermath is largely rendered invisible.
Plotlines for action movies rarely include the hero’s flashbacks, night tremors,



or arduous physical therapy. We watch violence compulsively, and we just as
compulsively turn from it the moment it occurs. Righting our national
course to respond effectively to violence will require turning back and facing
it head-on.

The consequences of violence that may be the easiest to see and
understand are physical injuries, particularly ones that impair how people
live or cause them chronic pain. The limitations and pain can themselves be
sources of substantial loss and suffering for survivors—people who can no
longer walk, no longer speak, no longer use their dominant hand, no longer
digest their own food, no longer hold their children, no longer go more
than an hour without pain; survivors whose lives are shaped by surgeries and
doctors’ appointments and medication regimens and the constant specter of
pain.

But this pain has another layer to it: it is a reminder of what was done to
us. Each new X-ray, each new specialist, each new sick day from work can
remind survivors of the day we were harmed and can make it nearly
impossible for us to go for long stretches that aren’t shaped or haunted by
that memory. The feelings of powerlessness, rage, selt-blame, terror, and
sadness associated with the violence we survived can be woven into our daily
rituals of taking a given medication, hoisting ourselves into our wheelchairs,
taking the bus to physical therapy, or practicing the breathing exercises we
learned to manage our chronic pain. These physical repercussions extend
beyond the immediate effects of violence: the lasting effects of trauma and
post-traumatic stress include a wide range of challenges, including
cardiovascular and endocrine disease.'

Then there are the scars. For some survivors, our bodies may function as
they once did but still bear the marks of what happened. These scars tell
stories survivors often want to keep private—or at least want to choose
when they tell and to whom. Scars have no regard for that legitimate desire.
They tell the stories constantly and to everyone. They expose private loss to
anyone who can see. They invite speculation and intrusiveness and pity and
judgment, virtually none of which are helpful to any survivor. Scars resist
evolution and healing; they insist on the permanence and persistence of the
past. They drive a wedge into the present where the pain can always slip in.

Physical scars are not the only way the past steals into the present.
Trauma can include the reliving of our pain and terror. When survivors



experience flashbacks, it is not simply that we are reminded of a terrible

event. Many experience a flashback as though that event is happening now.
Unlike other experiences, which we successfully organize into memory,
traumatic experiences can stay endlessly current. As one Common Justice

community member put it, “I don’t remember it happening. It is
happening.” When we suffer from flashbacks, we experience many of the
symptoms that accompanied the original experience—panic, escalated heart
rate, fight or flight, difficulty controlling our bowels, cold sweats, abject
terror. Our community member continued: “Healing doesn’t mean I get to
forget it. Healing means I get to remember it. Right now I don’t remember
it. I relive 1t.”

Trauma transforms us. As survivors, we can feel rage so intensely that we
become unrecognizable to ourselves. We can feel loss so deeply that we want
to wring out the marrow of our bones just to be free from it for one
moment. We can experience earthshaking fear in our own homes, in our
own beds, in the arms of the people we love and trust most in the world.
For some of us, our symptoms meet the diagnostic criteria for post-traumatic
stress disorder (PTSD).? For others, it may feel more like a haunting.

We wrestle with the force of this distress in a wide variety of ways. We
blame ourselves, we rage, we overwork, we drink and self-medicate with
legal and illegal drugs, we withdraw, we trust no one, we attach too
intensely, we feel everything, we feel nothing, we become intensely cautious,
we take unreasonable risks, we bury our dead, we bury our hearts, we dig
everything up, we sleep for days, we can never sleep, we make ourselves
invisible, we expose ourselves completely, we cannot feel our bodies, we can
only feel our bodies, we eat, we starve, we weep, we cannot even weep, we
forget things, we remember everything, and we heal. We heal. We rise, we
wrestle, and we heal. And we bring others along with us when we do.

Transforming our national response to violence will require placing the
people who survive it at the center of any response to it. This is not what we
currently do—though we pretend that it is. Legislators have enacted
draconian criminal justice laws in the names of survivors.” Others have
drawn on crime victims’ stories to motivate sympathy, horror, and outrage.



But the one thing rarely done is to ask the full range of survivors what they
want.

We are used to two main tropes about victims and what they want. The
first, and overwhelmingly dominant one, is the victim who wants the
greatest possible penalty for the person who hurt them. This includes victims
who call for the death penalty, who insist on the maximum allowable
sentences for the people who hurt them or their loved ones, and who
oppose parole when the person who caused them harm is eligible. These
stories make it into the news, into the halls of legislatures, and into
legislation itself. One might think of it as grieving by punishment. It is
appropriate to have deep compassion for those who do it, even as we know
it causes great harm and almost never delivers them from their own pain in
the way they deserve. These voices are certainly part of the picture and
deserve to be heard. But they reflect a far smaller portion of victims than we
are led to believe, and their power is dangerously outsized as compared with
other victims.

The other stories that are told—often offered as counterpoints to the
dominant narrative about revenge—are stories of what we might call
extreme mercy. This is the story of Charleston, where in 2015 the twenty-
one-year-old white man Dylann Roof entered a church, prayed with its
congregants, and then opened fire and murdered nine people and injured
others. As early as Rootf’s bond hearing, some of the survivors of the dead
offered him their forgiveness.” It is the story of Kate and Andy Grosmaire,
whose daughter Ann was murdered by her boyfriend, Conor. The
Grosmaires forgave their daughter’s killer and participated in a restorative
dialogue with him that reduced the prison sentence he faced for the
murder.> It is the story of Mary Johnson, whose only son, Laramiun, was
killed by four gunshots during a gang-related altercation in 1993. Mary
forgave Oshea Israel, the young man who murdered her son, and even
arranged his coming-home party in 2010 when he was released from
prison.°

Sometimes we pathologize the angriest victims, but equally, we
pathologize the forgiving ones. The angry ones scare us, but they also affirm
our system as it 1s. They reassure us that the system we have built in their
names is the right one, that it embodies the right values and takes the right
actions in response to harm. Forgiving victims complicate matters. They



suggest that winning justice and securing the maximum possible penalty
might not be equivalent. They suggest that the tools we have available to
respond to harm might not be the right ones. They make clear that however
much we set policy in victims’ names, we do not respond to their wishes in
its application. After all, even after many of the victims’ families in
Charleston forgave Dylann Roof, the U.S. Department of Justice still
declared its intention to seek the death penalty in that case.’

We need these stories of extraordinary forgiveness and the complication
they introduce. They are critical testaments to the human capacity for
compassion. They, like the pained stories of hungry revenge, deserve their
place in our public consciousness. But like those other stories, they are not
fully representative of most survivors. Most of us lie in the vast space
between complete hatred and full forgiveness. And far less than is true of
extreme mercy, that messy middle is almost nowhere in our public
understanding of violence, justice, and healing.

For many survivors, anger is a central part of their response to the harm
they survive. When we reduce survivors’ responses to that anger, though, we
miss the other emotions that exist alongside it. If you were to ask most
survivors if they could choose only one emotion to describe their feelings,
many would indeed choose anger. But if you allowed them, as in multiple-
choice tests, to select all of the responses that apply, they would choose
more. They would choose anger. But they would also select compassion,
grief, loss, fury, and confusion. They would select love, despair, resentment,
terror, and hope. They would choose them all, and none would cancel the
others out.

Our criminal justice system does not know how to hold all of these
things at once. The only space to hear information about a defendant’s own
experience of pain is for the purpose of mitigating their sentence—though
of course, the defendant’s pain doesn’t in any way lessen the survivor’s. Most
often the only place for a survivors pain is in a victim impact statement
typically meant to enhance the defendant’s sentence, regardless of what the
victim finds healing. In our zero-sum system, complexity is a liability, and
survivors are nothing if not complex.

The system protects its purported simplicity in part by excluding the
voices that belie it. In that way, when the image of an innocent white
woman 1is invoked as the prototypical victim, it not only supplants and



displaces the lived experience of the vast majority of victims who do not
belong to that demographic. It is also meant to conjure up a story about
what justice looks like—justice in which the victim is pure and innocent, in
which the person who caused harm is heartless and monstrous, in which the
protector is righteous and vengeful, and in which the system as we know it
contains them all in a proper and rightful order.

Resisting this formulation does not require excluding even a single
furious and pained voice, denying the validity of a single call for revenge, or
pretending merciful people are better than angry ones. What it requires is
allowing it all in—all the mess, all the seeming contradictions, all the
survivors—and committing to building a system that can hold them all. We
have to resist the urge to cancel things out and instead allow them to build,
to accumulate, and in their aggregate, to become something different, more
honest, and more just than anything we have envisioned thus far. We will
stand a chance at doing that only if we take seriously the pain of every
SUrvivor, every time.

For the vast range of experiences and responses survivors embody, when
we do ask them, their responses are notably consistent—and notably
consistent with what the trauma recovery field has identified as critical
components of healing and recovery. That is to say, for all their variability, on
the whole survivors crave precisely the things that have been demonstrated
to alleviate their pain and support their well-being. These things, it turns
out, are also consistent with the interests of justice and safety.

To begin the conversation about appropriate responses to violence,
survivors first want validation that what happened to them is wrong. They
want their pain taken seriously, and they do not want to be blamed or
judged for what happened to them. They deserve this validation no matter
who they are, what they did, or where they were when they were hurt.
They need it no matter what our societal biases are about “people like
them,” no matter what their criminal record may be, no matter whether they
reported the crime to the police or didn’t. This validation matters in part
because it reaffirms exactly what has been compromised when someone has
been hurt: the belief that they live in a world that rejects violence and in
which they should be able to be safe. It is easier to come through a terrible
aberrant experience and be held in a society that recognizes its impact than
to experience violence as an expression of the society’s norms, values, and



expectations. In clearly, directly, and repeatedly affirming that what a
survivor sustained is wrong, we stake a claim for a world in which what
people endured should not have happened in the first place, and we walk
with them in the process of re-creating and returning to (or creating for the
first time) that world.

Once we have established our recognition that what happened to them is
wrong, survivors want answers. Information contributes substantially to what
people in the trauma recovery field describe as the formation of a “coherent
narrative”’—a story about what happened and why that the survivor can
believe, make sense of, find some meaning in, and live with. So, for
example, for survivors who before the crime believed that bad things do not
happen to good people, there are two primary ways within that narrative for
them to tell the story of what happened: either (a) that they are actually a
bad person and therefore less deserving of safety, of good things, even of
love; or (b) that their goodness, the way they live, their righteous behavior,
their attempts to be consistently caring and ethical and kind do not matter
and will not keep them safe. Both of those stories are far worse than the one
they believed before the crime. In coming through the traumatic experience,
the survivor who is telling this story will have to grieve the worldview they
once held—one that made them feel whole and made it possible to expect at
least some real measure of safety—and will have to form a new worldview
that is workable and includes the reality of what has happened to them. That
new narrative may be as simple (and as profound) as “Even terrible things are
survivable with love,” or “I am more resilient than I ever knew,” or “Hurt
people hurt people,” or countless other ways survivors make sense of and
integrate their pain. These stories also help survivors accomplish a core feat
of trauma healing: to arrange the story into their memory so they no longer
experience it as eternal and ongoing.

But these new narratives are hard to build on the basis of mystery and
doubt, so the more information a survivor has about what happened and
why, the more thoroughly and quickly they are positioned to heal.® There is
almost never anyone who knows more about what happened to a survivor
and why than the person who caused them harm. Survivors who want
answers to their questions therefore need and deserve to be able to ask these

questions and get those answers: Why did you do it? Why did you choose



me? What, if anything, could I have done to stop you? Did you think I did
something to you? Did you think I was someone else? Was that a real gun?
Were you really prepared to shoot me? Did you feel bad at the time? Do you
feel bad now? What would you have done if I had fought back? What

happened to you? Did you think you could get away with this? People are
built to heal, and when we have information, we are profoundly capable of
putting it into the service of our healing. The problem is that survivors rarely
have access to such information because every response our systems have
created to manage their relationship with the person who hurt them is
designed to keep them separate rather than to help them come together
productively.

Survivors do not only want to ask questions. They want to speak and
they want their voices heard.” In that way, forming a coherent narrative is
not just about listening. It is also about talking. Survivors want to be able to
say, “How dare you?” They want to be able to say, “My brother was killed
the year before you stabbed me. Can you imagine how it felt to my mother
to get the call from the hospital that I was unconscious in the ER and had
been stabbed?” Or: “I was going to spend that money you stole on a present
for my daughter’s birthday the next day. It was all I had. And so you left me
with a terrible choice: make it look like I had forgotten her birthday or tell
my five-year-old baby girl that she lives in a world where someone can hurt
her daddy like that.”” Survivors want to say, “You had no right.”” They want
to say, “If it had been five years earlier, I would have killed you for what you
did to me, but I've grown, and youre lucky” They want to say, “The fact
that I am okay now does not let you off the hook for the impact you had on
me then.” They want to say, “I did not deserve what you did to me” or “I
have not slept one solid night since you robbed me” or “Every time I see my
scar in the mirror, I think of you” or “I wished you were dead” or (and I
really should say “and / or”) “I forgive you.” Survivors are right to want to
speak. Speaking about their experience helps in the formation of their story
and can contribute substantially to the abatement of their symptoms and to
their healing."” When we think about the association of trauma with
cardiovascular disease, the phrase “I got it oftf my chest” becomes perfectly
salient and clear.



Survivors want what they say to have an impact, and more broadly, they
want what they want and what they do to have an impact, too. They want a
sense of control relative to what happened to them. Trauma is fundamentally

' Experiences that counterbalance that

an experience of powerlessness.
powerlessness with some degree of power—including over the story and the
response to the harm involved—can contribute substantially to a survivor’s
healing process.'? For some, this sense of control can arise from shaping the
outcome of their case if it proceeds through the criminal justice system." It
can arise, if we are honest, through retaliatory violence.'" It can arise in
meaningful accountability processes in which survivors get to shape the
outcome.” And it can also arise by developing an enhanced ability to make
choices that keep them safe (such as by having the economic means to move,
change jobs, or buy a car so they do not have to walk to the bus) and by
fostering their inherent ability to heal.'® For some survivors, working to
change the conditions that made them unsafe in the first place can give them
a sense of greater power and connection. We see countless survivors in
movements to end violence, and their presence is not only generous, it can
also be life-saving for them.!

In that spirit, survivors want access to the resources they need to heal and
be safe—and they want them available even if they choose not to involve the
police. Trauma can disrupt all parts of a survivor’ life. For survivors who are
students, common responses to traumatic experiences—including flashbacks
triggered by sounds or smells, trouble sleeping, a sense of danger even in safe
spaces, and panic attacks—can interrupt their education, contribute to
disciplinary concerns, and diminish the chance of academic achievement.'®
Similarly, exposure to trauma can affect people’s ability to function
effectively, do their best at work, or obtain and keep a job."” And some
people who are harmed and do not get well are more likely to commit

20 Each of these factors carries a financial cost in

violence themselves.
addition to a human one, and can have an impact on social service systems
like law enforcement, hospitals, and public aid.*!

Still, despite the moral and financial benefits of helping victims heal, the
services and support to help them come through their pain are often scarce
—and frequently leave out a significant portion of survivors.”> A truly
survivor-centered response to violence would include the broad availability

of mental health treatment, counseling, trauma-informed care, and culturally



rooted healing practices, and would emphasize the removal of barriers to
these supports. This holds true not only for community-based services, but
also for public victim-compensation resources, which reimburse survivors for
costs such as hospital bills associated with a crime. Despite widespread
recognition that many survivors do not believe that engaging police will
make them safer, federal law nonetheless requires that victims “cooperate”
with law enforcement to receive this help.” When that cooperation feels
neither safe nor just to victims, they are barred from getting this key support
to meet their basic needs.

Survivors do not want their healing resources tied to the person who
hurt them, but they often do want things from that person. In addition to
answers, many survivors want the person who harmed them to repair the
harm as best they can.?* It is a basic human desire to want what is broken to
be fixed, and to want those who broke it to take responsibility for that repair
however possible. Survivors who experience that repair can be greatly aided
in their healing processes. For many survivors, repair can be most meaningful
when it comes from the person who caused the harm. At Common Justice,
for instance, a number of the survivors we have served have expressed a
desire to see the person who harmed them apologize, contribute positively
to their community, or pay restitution. The desire for restitution is not only
about the money itself. It is about who should bear the burden for the
responsible party’s choices and what it means when the person who does
wrong actively acknowledges their impact and bears that burden—and
sometimes the suffering and other costs—of repair.

With or without that repair, survivors want to be safe.” They want to be
protected from the person who hurt them in the short term. They want
legitimate reason to believe they will be safe from that person in the long
term. They want other people to be safe from that person. They do not
want other people to hurt them in similar ways.* And they want the
conditions that put them at risk of violence to change.?”” Sometimes (though
not always, as discussed below) that means they want the person who hurt
them incapacitated. It almost always means they want that person to stop
hurting people. But sometimes it means they want the ability to relocate to
another neighborhood; they want economic mobility; they want self-defense
classes and new locks on their doors; they want support addressing the
trauma symptoms that they know not only make them feel less safe but put



them at greater risk of repeat victimization; they want support in breaking
cycles of addiction, poverty, violence, and pain; they want help for their
children and families; they want a transformation of the conditions in their
neighborhoods so that fewer people are desperate, furious, and hurt, because
desperation, fury, and pain put everyone at risk.

Survivors’ need for safety—their own and others’—should not be
equated with an appetite for incarceration. Even though incarceration
provides some people with a temporary sense of safety from the person who
harmed them or satisfies a desire to see someone punished for wrongdoing—
or both—many victims find that the person’s incarceration makes them feel
less safe.?” For some, this is because they fear others in the community who
may be angry with them for their role in securing the responsible person’s
punishment. For others, it is because they know that person will eventually
come home, and they do not believe that he or she will be better for having
spent time in prison; to the contrary, they often believe that incarceration
will make the person worse. Many victims who live in communities where
incarceration is common are dissatisfied with its results.” And even victims

who do want the incarceration of those who hurt them are often
disappointed by what it delivers in practice.’® Many survivors seek
incarceration only to find later that it did not make them safe and did not
heal them in the way they had hoped.*?

Survivors’ own safety is not always their most essential desire. We have
talked with hundreds of survivors at Common Justice, and there is only one
thing that has been important to all of them. Some want retribution and
revenge; some do not. Some want restitution; for some it is unimportant.
Some want apologies; some find them meaningless. Some want to look the
person who harmed them in the eyes; some never want to see that person
again. Some want to be heard publicly; some want privacy. Some want a
space to talk about what happened; some want to be given space to forget.
Some care about the transformation of the person who harmed them; some
could not care less. And though almost all survivors talk about their own
safety, for some that has not been a core concern or priority. But every single

survivor we have spoken to has wanted one thing: to know that the person
who hurt them would not hurt anyone else.



It 15, in fact, an extraordinary commonality, one that speaks to a degree
of compassion and altruism in the human spirit. But it also makes pragmatic
sense and 1s in the self-interest of the survivors themselves. Our experience
of being harmed is often one that isolates us. One way we reconnect to the
community from which the violence separated us is by caring about and
seeking the safety of others like us. Survivors know the harm done to them
may be partially repaired, but it will never be fully undone, so many seek
meaning, power, and peace in the notion that the violence they survived
could somehow be leveraged to help protect others from the same pain.
That impulse to make meaning is also supported in the literature about
trauma recovery as a basic element of coming through harm.*

These needs are widely recognized, legitimate, and imminently possible
to meet—when it is our priority to meet them. We know what survivors
need to heal and be safe. The problem is that our criminal justice system
delivers almost none of these things to the vast majority of victims. Most
victims do not report crime, a significant portion of reported crimes do not
result in arrest, many arrests do not result in convictions, and the results of
convictions—including incarceration—often do not meet victims’ needs.*
Victims® voices are almost never heard during this process. Although trial
may offer an opportunity for some victims to speak, 94 to 97 percent of
convictions nationwide are the result of plea bargains, not trials, so
exceedingly few victims see a day in court.”® Their questions are
unanswered, their voices excluded, their input legally not required (with the
exception of victim impact statements, which have not been shown to
significantly affect sentencing outcomes), and their preferences frequently
disregarded.’® Many victims describe their experience of the justice system as
re-traumatizing; many report being treated with suspicion or hostility; and
many report experiencing bias based on their identity.”’

People concerned about crime survivors must grapple with two things when
thinking about criminal trials: (1) It is important to understand how trials
affect victims in practice, not just theory; and (2) What happens at a criminal
trial has very little to do with almost any victims’ experiences.

A number of studies document the negative impact of trials on crime
victims.” The experience can be overwhelming and even harmful, due to
the stress of the process, the lack of clarity about the timeline of the



proceedings, the difficulty of facing the person who harmed them or their
loved ones, the desire and / or pressure to testify, the experience of being
doubted or invalidated by defense counsel (whose job it 1s to doubt and
invalidate testimony that will result in their client’s conviction), the difhiculty
of dealing with gaps or contradictions in memory (a common feature of
trauma and a problem on the stand), the experience of reliving the crime
through hearing testimony (including often heart-wrenching testimony like
a coroner’s report on an autopsy of a loved one or a doctor’s report about a
surviving victim’s own body), the sense that their voices are not nearly as
central or consequential in the process as they had imagined and / or been
led to believe, the strains of taking days or weeks oft of work, of getting back
and forth to court, of coordinating child care during the trial, and of
managing expectations—their own and others’.

Each of these experiences can be painful; taken together, they can be
damaging and re-traumatizing. During and after a trial, many victims
experience a recurrence of symptoms that had abated or an amplification of
symptoms that have persisted.” The result of a trial can provoke in a
significant portion of victims feelings ranging from disappointment to
outrage.” Even victims who are satisfied with the result report that they
found the process extraordinarily difficult and even harmful.*’ And for
victims who are ambivalent about the extreme punishment of the person
who hurt them, even a “victory” can feel at best hollow and at worst like
another addition to their pain.

However difficult and even detrimental trials can be, they remain the
only formal forum in which victims get to have their voices heard and
sometimes get answers to their questions—a forum that the prevalence of
plea bargains has all but eliminated. In most jurisdictions, more trials

probably air on reruns of Law and Order in a given month than take place in
court. As mass incarceration has grown, so have the systems that feed it—
including court processing and policing. The work required of all parties to
go to trial creates a shared disincentive to do so. But the prevalence of plea
bargaining is also the product of practices in which prosecutors pursue
charges that are in excess of what defendants actually did (or what can be
proved). The higher penalties associated with these magnified charges
present defendants with a hard choice: they can admit their guilt and be



offered a shorter sentence (say, one to three years in prison) or they can run
the risk of going to trial—and if they are found guilty of the top charge
against them, they could face a much longer sentence and even life in prison.
Many defendants do not have confidence that they will get a fair hearing at
trial, so the risk becomes too much and they accept the lesser offer, even
when they would have had a strong chance of being found not guilty at trial.

This practice also distorts victims’ experience of the process. Someone
who committed an assault, for instance, might be charged with attempted
murder but may ultimately accept a deal to plead guilty to a lesser charge of
attempted assault. For the defendant, the specter of the attempted murder
charge, artificially inflated though it may be, compels him to take a plea
without exercising his right to a trial. For the victim, the conviction for the
lesser charge of attempted assault can feel profoundly disrespectful of his
experience. As one survivor once said to me, “What about the assault on me
was ‘attempted’? He didn’t attempt it. He did it. And I still have the scar to
show for it”” We are left with a result that is not satisfying to either party,
does not reflect the reality of what occurred, and has not been subject to the
rigors promised by the Constitution to defendants accused of crimes in our
courts.

It is crucial in this context to note that a survivor-centered system is not
a survivor-ruled one. Valuing people does not mean giving them sole and
unmitigated control. The criminal justice system maintains a responsibility to
safety, justice, and human dignity that it should uphold even when those
interests run contrary to survivors’ desires. So if a survivor wants someone
free and that person poses a present and demonstrable threat to others, the
survivor’s opinion should not inherently outweigh the safety of others.
Similarly, when a survivor wants a level of retribution that runs contrary to
the values of justice and fairness, the system does not have an obligation to
satisty the person’s desire for punishment. The system’s actors do, however,
have an obligation to listen to the survivor, be transparent and honest with
the person about the decisions they make, and connect the survivor with
healing supports. And when it is possible for these actors to fulfill their
obligations to safety and fairness while also meeting the needs of the
survivor, they should do so, even if that means seeking a less punitive
response than they might otherwise have sought.



That said, even a plea bargain 1s far more than most victims will ever see
from the justice system. Fewer than half of reported violent crimes result in
an arrest and fewer than half of those arrests end in convictions.** But what’s
more 1s the fact that only a fraction of violence gets reported to the police in
the first place.

In considering survivors’ experience of the criminal justice system, we must
begin far earlier than the revictimization that often happens during the court
process: we have to begin with a survivor’s decision whether to engage with
the system at all. In recent years, a full 52 percent of violent victimizations in
the United States went unreported.” Even in cases of the most serious
violence, reporting rates were strikingly low: a full 56 percent of cases in
which victims were injured went unreported, as did 42 percent of cases
involving a weapon.* Even 29 percent of cases involving a serious injury
went unreported to police (for example, when the victim was knocked
unconscious or sustained a broken bone, a gunshot or stab wound, or

internal injuries).*”

More than halt of the people who survive serious
violence prefer nothing to everything available to them through law
enforcement.

The reasons victims give for not reporting to law enforcement include a
belief that police could not or would not do anything to help; a beliet that
the crime—even a violent one—was not important enough to report; or,
most commonly, a decision to handle the victimization another way, such as
reporting it to someone else or addressing it privately.*

Even though people’s experience of victimization varies based on their
identity and where they live, these reporting patterns hold across
demographic groups.” What’s more, these estimates are widely regarded as
understating the issue, as they reflect the participation of only those people
reached by (and who decided to participate in) the National Crime
Victimization Survey. Those who do not interact with or have access to
systems of contact and care—or whose victimization is so minimized that
they do not even identify it as such—are not represented in these already
strikingly high numbers. When one considers the short-and long-term
consequences of unaddressed violence—ranging from physical and emotional
pain for people harmed to cycles of violence that result when harm is
unhealed—these rates point to a practical and moral crisis in tending to the



needs of crime survivors as well as a formidable challenge to securing public
safety.

Survivors make practical decisions about whether to engage law
enforcement, based in part on whether they believe that doing so will meet
their needs for safety and justice. It has been widely debated and
documented that these beliefs often stem from survivors’ views of the
police.” But another factor is likely underestimated: survivors’ views of jail
and prison. What if the barriers to survivors reporting crime involve a
disbelief that the end result of the justice system’s involvement—the
incarceration of the person responsible—is right or will work? Thus far,
debate about the causes of underreporting has focused almost exclusively on
whether victims believe police involvement will make a difference. The
discussion has rarely examined the degree to which survivors consider
incarceration an effective means of securing justice and safety. If survivors
believe that a police investigation is likely to result in the incarceration of the
people who hurt them, and if they do not believe that incarceration will
result in greater safety or justice, why would they pick up the phone in the
first place?

When people are deciding whether or not to call the police, they are

likely to ask two questions: Will it advance my sense of safety? and Will it
advance my sense of justice? If the answer to both is yes, we call. If it is no,

we do not. And if we answer yes to one question and no to the other, we
make a judgment about which of those things is more important to us. In a
criminal justice system that produced safety and justice, crime survivors

could consistently answer yes to both of those questions. But that is not
what they do in this country. Rather, in the richest nation in the world with
arguably the largest and most expensive criminal justice system in human

history, the majority of people who survive violence prefer nothing to
everything we have to offer. It is an extraordinary fact to absorb, and one
that points to a moral crisis that is ours to answer to.

For years, we have been told a story that crime victims in this country want
and need incarceration. We have been told that it is their overwhelming
preference for what happens to the people who hurt them and that it
delivers them healing.



In the 1990s, I had the fortune to learn from a mentor who helped me
see more clearly through this myth than I had before. Annie was an elder I
knew and loved living in East Point, Atlanta, and she was brutally robbed
and assaulted one night by a young man roughly the age of her teenage son.
Everything in the criminal justice system’s response went as well as it could
have. The police came quickly and treated her with respect. The person
who hurt her was identified and arrested. The assistant district attorney
showed Annie care and compassion and worked hard on the case. The case
went to trial (one of the few that would not be resolved by plea bargain that
year in that county), and the jury convicted the person who assaulted her of
the most serious charge against him. The judge sentenced him to the
maximum allowable prison sentence—a long one by any measure. The
system worked as seamlessly as it possibly could.

Several years later, when I came to know Annie well, one day I asked:

Ms. Annie, with all my respect, may I ask, when that man who assaulted you
was sentenced to that long prison term, were you relieved? And she
answered: Oh yes, honey, of course I was. And 1 asked: Can I ask how long
that relief lasted? And she said: Oh, baby, at least three or four hours.

And then I took the bus home, she said, and I was still afraid. And I got
to my apartment, and I was still poor. And when I crawled into bed that
night, I still couldn’t sleep, and when exhaustion finally took me and I fell
asleep, I still had those same nightmares. And when I woke up that next
morning, the only difference was that I could not shake the image of that
boy’s mother’s face in court when those guards took her baby from her for

good. Because that is my face.

For all my formative experience that taught me otherwise, I had still held
on to a desire to believe that prison—at least sometimes—provided victims
what they deserve. I did that partly because the thought of it failing to do so
was crushingly hard to bear—because of what it meant for both survivors
and those incarcerated. But I also continued to search for proof of that
outcome because I, too, had been so deeply socialized to believe it was there
to be found.

To be clear, I am not saying that no victims want incarceration. They do.
Nor am I saying that the incarceration of someone who causes harm never



contributes to a victim’s sense of safety or justice. It undoubtedly can. But it
accomplishes those things far less frequently than we are led to believe, and
even when it does, it invariably falls short of contributing to healing in the
way that victims deserve.

Years ago, I began to pay attention to a particular phrase that I kept
hearing in news reporting about crime: “sigh of relief.” It was an odd phrase
to hear so often, because it does not seem to meet the journalistic standards
for precision; it 1s hard to distinguish between different types of sighs, so it
seems unlikely that reporters could consistently identify a sigh of relief when
they heard it. But still, it was everywhere. “The victim breathed a sigh of
relief tonight, knowing the person who robbed her had been apprehended.”
Or “The shaken victim breathed a sigh of relief, knowing she will sleep
soundly tonight now that the burglar who invaded her home and held her
hostage 1s finally in police custody.” The truth is, that’s not how trauma
works. The night after your home has been invaded and you have been held
hostage is not a night you are likely to sleep, no matter who is in police
custody. The apprehension of the person who harmed you can surely help,
but in itself will not deliver you peace. In all likelihood, you will be up for
days, and when you finally collapse from sheer exhaustion, you are likely to
experience night terrors, which will carry into the day in the form of
flashbacks in which you relive the experience as though it is currently
happening again—even though the person who did it is in custody. Trauma
1s profound; it 1s a persistent creature that burrows its way into our minds
and bodies, and shifts and evades us when we try to rid ourselves of it. It is
possible, though not easy, to heal through trauma. But for all the long-
standing and emerging treatments that show great promise, an arrest is not
one of them.

The story we tell about the role arrests play in healing is a dangerous one
for survivors. First, I think of the victim from the news story that next
morning, after she has been up all night, after she slept for just thirty minutes
at dawn and was awakened by a nightmare so intense, it took her ten
minutes to stop shaking. When she hears that report, it suggests that the
arrest should have been enough—and therefore that something is wrong
with her, that she is not like other victims whose symptoms stop when the
person is caught—that she is different, broken, weak. Given how common it
1s for victims to blame themselves for what happened and for the symptoms



they experience as a result, perpetuating a narrative that fortifies this belief 1s
not only inaccurate, it is harmful.

But it is not only harmful to the victims whose experiences make the
nightly news. The same story is one that many of us internalize. If I do come
to believe the story, then when I am harmed, I want the person arrested and
sentenced because I believe it will bring me reliet—as I have been told it has
done for so many others. We hear few other examples in our public
discourse about what will bring such reliet—other than, perhaps, retaliatory
violence. Nothing really about healing, nothing about taking sanctuary in
the people I love, in therapy, in faith, in physical exercise, in meditation. And
rarely about restorative justice or accountability other than prison. So I seek
the one thing I have been told might ease my pain—because my pain is
enormous, my pain is nearly unbearable—and [ call the police and I
participate in the process, and, if I am like most victims, at the end of doing
so, I am still unhealed, I still feel unsafe, and my appetite for justice is still
unsatisfied. But now, unlike before I sought that remedy, I am heartbroken,
because the thing in which I invested my hope, my time, my energy, and my
sense of a possibility other than unending pain has failed, and I am not
better, and I think something is wrong with me because what I was told
worked for others did not work for me, and I have been offered nothing
else, and for a while at least, the only things left to me are rage and despair.

We hear a common narrative when news outlets, police, prosecutors, and
other elected officials talk about an arrest or a prison sentence. They suggest
that the consequence imposed on the person responsible for harm is
adequate to meet the needs of the person harmed—that the survivor is safe
now, relieved, resolved, even healed. This narrative is familiar, but it is not
based in fact. There is no evidence whatsoever, for instance, that connects
the length of a defendant’s sentence to the well-being of a victim of crime.
None.*

The evidence there is includes the following: victims want to be heard:
they want to provide statements in court and are often more satisfied when
given the opportunity to do so.” They want to provide input into
sentencing and are often more satisfied when they feel their input is

heeded.” They want the option to participate—or not participate—to the
degree they choose.”> They want information about the status of the case,



the timing of its resolution, the sentencing outcome, and the whereabouts of
the person who hurt them (including when they are going to be released
from incarceration).”> Some victims report greater satisfaction at longer
sentences, but that satisfaction has never been demonstrated to have any
correlation with improvements in mental health, reduction in trauma
symptoms, or overall well-being, nor is there evidence that their satisfaction
remains greater over time—and of course these studies represent a small and
typically nonrepresentative sample of victims.>*

But none of what we know about what victims prefer amounts to
evidence that the long sentences we seek in victims’ names increase their
well-being or alleviate their trauma in any way. One of the places we see this
most clearly—though it is never held up as evidence of this point—is in
victims’ letters to parole boards. It is important to acknowledge that these
letters represent only a small subset of victims’ views. Most parole boards
operate in secret, meaning that there is no way to know how many victims
provide letters to parole boards, or what they say or request when given the
opportunity.>® We do know that victims who want to oppose parole are
more likely to participate in the parole process than those who favor it or are
neutral; many believe this is in part because of the more positive relationship
these victims have maintained with the prosecution or correctional system
(as compared with victims who are not opposed to parole).”® So we have
even less information from those letters about the experience and thinking
of victims who do not oppose parole.

That said, these letters reflect trends that are telling. And the most basic
one 1s this: time after time, victims tell the parole board that they still feel
exactly the way they did the day the crime occurred. Ten, fifteen, twenty
years later—they feel the same. We also hear this in victims’ testimonials
beyond the context of parole. Their stories of ongoing, ceaseless pain
implicate us all. How heartless do we have to be to fail to develop other ways
to support healing in the face of the unwavering evidence that what we are
doing for victims is not working? If someone’s pain does not subside over
time, it means the tools we are using to transform it are at worst wrong and
at best inadequate. If prison worked, survivors would feel better as a result of
the incarceration of the person who hurt them. And yet so many survivors
do not. Their pain continues unabated because they are relying on an
intervention—incarceration—that is not equipped and was never even



designed to help them heal. And yet, when they testify at parole boards that
even ten years of a defendant’s incarceration has made no dent in their pain,
many people assume the problem is simply that the person has not been
incarcerated long enough, as though one day (after fifteen years? thirty?) we
will reach the juncture where incarceration will finally help the victim,
despite no indication that it has contributed to their well-being thus far.

Imagine someone suffering from terrible, debilitating migraines. He goes
to the doctor and reports his unbearable pain and the doctor prescribes a
medication. He returns the next year and tells the doctor that his pain has
not diminished at all; the doctor says to just keep taking the same
medication. A full decade letter, still racked with pain, he goes back, and the
doctor tells him to stay on the medication a little longer. There is no way we
would regard that as good medicine or as ethical care. And there 1s no way it
is what a person in pain deserves. When we hear victims attest to the
unremitting intensity of their pain, we should not hear it as a straightforward
justification of more incarceration—we should hear it at least in part as an
indictment of our reliance on incarceration to help them heal.

But despite a profound lack of evidence demonstrating incarceration
benefits victims’ well-being—and despite evidence to the contrary—we
continually lengthen sentences in victims’ names. Elected officials do so
through legislation; judges and prosecutors do so through the sentences they
impose; and parole boards do so in their denials of applications for parole. As
a culture, we repeatedly tell victims that these longer sentences will bring
them relief, and we do this without evidence (or any basis in the
psychological literature) to suggest that it would be true. Trauma is not
resolved by the infliction of pain on another person. How much simpler
things would be if it were.

Our society’s continual retelling of this story is, quite simply, unethical.
As a culture, we are selling survivors something that we claim will deliver
them from pain, even though we have no legitimate basis to believe it will.
We are talking to people who have survived serious violence, in their
moments of most profound suffering, and, knowingly or not, we are lying to
them over and over again. That is not what a society that cares about
survivors does.

Compounding the fact that prison is almost always inadequate in
securing victims’ healing (in part because that is just not its function) is the



reality that prison all too often fails to deliver on its most explicit purpose:
providing safety to crime victims. Chapter 2 discusses the limitations of
incarceration as a public safety strategy in far more detail, but it is important
to note here that the problem with our reliance on incarceration is not just
about failing to meet survivors’ emotional needs—it is also about failing to
meet their most basic need to be safe.

Across the country, people are working to develop responses to harm that
meet survivors’ needs. It is in the presence of these options that survivors’
wishes become far clearer. For instance, at Common Justice, the wvast
majority of victims who have been given the choice of seeing the person
who harmed them incarcerated or seeing them take part in an alternate

restorative justice process have chosen the alternate process.’” All of these
survivors are people who participated in the criminal justice system. They
are among the less than half of victims who called the police and are part of
the even smaller subgroup who continued their engagement through the
grand jury process. They are people who initially chose a path that could
lead to prison. They are people who have suffered serious violence—knives
to their bodies, guns to their heads, lacerations to their livers, punctured
lungs—and have engaged the criminal justice system in a way likely to result
in the incarceration of the person who hurt them. Even among these

victims, when another option is oftered, 90 percent choose something other
than that very incarceration they were initially pursuing.

Ninety percent is a stunning number in context of the story we have
been told about what victims want. And the reality it points to may not be as
obvious as it appears. Some certainly choose an alternative process for the
reasons we think of first—compassion, forgiveness, the belief that people can
change, an experience having caused harm themselves or having loved
someone who did, a desire to be part of transformation. But most are simply
more practical. Most choose it because they believe something other than
incarceration stands a better chance of meeting their short-and long-term
needs for safety and justice and for ensuring that others won’t experience the
same suffering that they did.

As a country, we have failed to provide victims of violence with real
options other than incarceration to hold the person who harmed them



accountable. The decisions of survivors given other options points to an
essential way of anticipating survivors’ needs: what survivors choose when
they have only one option does not predict what they will want when
multiple options are present. Absent other options, when we ask victims,
“Do you want incarceration?” we are essentially asking: “Do you want
something or nothing?” And we know that when any of us are hurt, we

want—we need—something. But if instead of asking, “Do you want
something or nothing?” we ask, “Do you want this intervention or that
prison?” many victims want the intervention. And the least we can do is
offer them the option.

It is essential to note that the overwhelming support among victims for a
restorative justice process is not just about the promise of those processes—it
1s more specifically and more broadly about the failure of incarceration to
meet victims’ needs—including their need for safety.® As one victim of a
violent crime said to me, “Two things in these [robbery] cases are always
true. One 1s they [the people who did it] come back. The other is that their
friends don’t go with them. Tell me, what am I supposed to do with that?”
This victim’s question is a fair one, and one our criminal justice system has
abdicated responsibility for answering. If we are going to rise to the
challenge of reducing violence, we will have to pay attention to the impact
that incarceration has on victims, listen to the full range of people who
survive harm, and become honest as a nation about the profound limitations
of prisons as a method of delivering safety or healing. When we do that, we
will understand that accountability to survivors requires that we break our
dependence on incarceration to address the pain they endure.

Choosing alternatives to prison in no way requires survivors to be
forgiving or to be invested in the well-being of the person who hurt them.
Early in Common Justice, a case was referred to us in which a boy—just
fourteen years old—was badly beaten and robbed. The young man who did
it was facing three years in prison. I went to speak with the survivor’s
mother, to see whether she and her son wanted the young man who
committed the crime to be given the opportunity to participate in Common
Justice.

She said to me: When I first found out about this, I wanted that young
man to drown to death. And then I wanted him to burn to death. And then I



realized as a mother that I don’t want either of those things. I want him to
drown in a river of fire.

But three years from now, when my nine-year-old son is twelve, he is
going to be coming to and from his aunt’s house, to and from school, to and
from the corner school alone. And one day he’s going to walk by that young
man. And I have to ask myself: when that day comes, do I want that young
man to have been upstate or do I want him to have been with y’all?

And the truth is, while if that young man were before me today and I had
my machete, I would chop him to bits, bury him under the house, and sleep
soundly for the first night since he dared hurt my child, the truth is I’d

rather him be with y’all.

This mother did something I have since seen countless survivors do over
and over again: she put aside an individual desire for revenge in the interest
of what would secure the safety of her child and children like him.

During a conversation a few months later with another survivor also
faced with the choice between incarceration and Common Justice for the
person who robbed him, he began drawing a series of boxes on the piece of
paper in front of him. Then he began drawing x’s through some of the
boxes. I asked him what he was doing. He said, The boxes are everyone I
know who has returned home from prison. The x’s are everyone who went

back. What did you say your success rate was? 1 told him that fewer than
10 percent of people in the program had been terminated for new crimes

(by 2018 that figure was only 6 percent). And he nodded and said, Let’s do
it.

Another man who had been robbed at gunpoint asked me, Can he get
life without parole for this? 1 told him the statute in New York did not

allow for it. And he said, Well, then, let’s do Common Justice. So his first
preference was that the person die in prison; his second was that he get
access to an alternative to incarceration in which he would serve no prison
time; and his third and by far least favorite was that the person serve any
amount of time other than a life sentence. As he put it, If he can’t be gone

forever, then I'd rather he be changed. For some, that may seem incoherent



—wouldn’t a long sentence be better than nothing? But for someone who
has seen the limitations of incarceration in producing safety and who is
considering his own safety and the safety of others as his primary decision-
making criteria, it makes perfect sense: if not forever, then none at all.

These survivors’ decisions align with national findings. In 2016, the
Alliance for Safety and Justice conducted the first national poll of crime
survivors that explores their preferences regarding criminal justice policy.
The poll found overwhelming support—even higher than among the general
public—for rehabilitative programming, alternatives to incarceration, and
shorter sentences, as well as greater investments in education, mental health
treatment, jobs programs, and drug treatment. Roughly 52 percent of crime
victims answered that they “believe that time in prison makes people more
likely to commit another crime rather than less likely””>” Perhaps for that
reason, 69 percent of victims preferred holding people accountable through
options beyond prison, such as rehabilitation, mental health treatment,
substance use treatment, community supervision (mostly probation and
parole), or community service.”” The findings are not surprising to people
who work closely with crime survivors, but they are directly contrary to the
public and law enforcement narrative about what victims want.®!

Even in the context of what could fairly be described as a four-decade
media and public education campaign promoting incarceration, the portion
of victims who see it as an effective remedy is far smaller than public
discourse reflects.”> When it comes to punishment, survivors consistently
express a desire for options other than incarceration and an interest in them
when they are available. Yet the criminal justice system rarely offers
alternatives to prison as responses to violence. According to the Downstate
Coalition for Crime Victims in New York, “Survivors / victims want the
people who harm them to be held meaningfully accountable. Many
survivors / victims find the criminal justice system, including incarceration,
to be inadequate and / or counterproductive to that end.”® What this means
in practice is that when the country relies almost exclusively on incarceration
to address serious crime, many survivors lose out.

Survivors’ preferences about criminal justice policy are only one part of
their larger set of needs and desires, including real hunger for solutions that
have nothing to do with punishing the person who hurt them. These
priorities include safety, housing, trauma-informed care, fair treatment,



prevention, and having a real voice in potential solutions.®* Opening these
avenues of support is therefore as essential to developing survivor-centered
responses as any reform of the criminal justice system will ever be.

Imagine there is a hamburger stand in the middle of the desert that sells
really bad burgers. There is nothing for two hundred miles in any direction.
You pull up to it and you see an extremely long line. If you concluded,
based on that line, that you had just come across the most delicious burgers
in America, you would be missing something.

In this country we have offered survivors nothing but that bad
hamburger stand in the middle of nowhere. We have offered only two
choices: something or nothing, bad burgers or nothing for miles. And when

some survivors have chosen something, we have used it to promote the
hamburger stand, we have claimed they loved what we gave them, that they
wanted more. We have done that never having asked them why they chose
it, never having asked them how they felt later, and never having asked them
what they would have liked instead. It is not hard to understand why so
many people are in that line for burgers. We have all done it. When we have
been hungry enough, whether because of need or circumstance, we have
eaten food that we know will not nourish us, food we do not want or like,
food that would make us feel sick later, food we had sworn we would not eat
anymore, food we would never choose if there were other options—because
we are too hungry to eat nothing at all. The fact that we ate it should not be
used as evidence that it was good food.

I believe we owe it to victims to offer them something better than a
nasty burger. I believe that if there were a chicken spot and a veggie spot and
a pizza spot and a taco spot alongside that burger stand, the line for burgers
would be dramatically shorter and more people would be well fed. I believe
that what people choose when they have only one option is no predictor of
what they will choose when they have others.

There is another thing you would see, standing in that long line at the
hamburger stand, if you looked off to your left. You would see a long line of
people driving by—people who knew there was nothing else for two
hundred miles, people who were as dizzy with hunger as you were, people
whose mouths were watering but who could not bear the thought of eating
that food because they knew how bad it would be for them and that in the



end it would be worse than nothing. Those people are the majority of
victims who do not even call the police in the first place, and we owe them
exactly as much as we owe the people in line for those awful burgers.

The former Brooklyn district attorney Charles Hynes used to tell a story
about a bumper sticker his colleague, another DA, had. It said, “Victims say:
Catch & release is for fish—mnot felons.”® The first few times I heard the
story, my only reaction was to be horrified by the dehumanizing comparison
it drew, and by the levity with which it did so. But after a while, something
else struck me about the story—the line “victims say”” Here was the top-
ranking law enforcement official in his jurisdiction, and his bumper sticker

didn’t say “I say catch & release is for fish—mnot felons.” It said, “Victims say.”
And the more I thought about the bumper sticker, the more I realized it
revealed something about criminal justice policy in the United States: that
regardless of whether our policy is motivated by a concern for victims,
whether it produces the outcomes they seek and deserve, and whether their
input is gathered to inform our practice, we still do what we do in their
names. Their experience—their pain—is the well from which decision
makers draw their moral authority, and the stories we tell always start with
their names.

I have become persuaded that if we made a record of what victims really
say—if we listened deeply and well and asked open-ended questions—we
would end up with a criminal justice system that would look surprisingly
like the one we would develop if we listened to what defendants say. It
would be characterized by accountability, by safety, by justice, and by
healing. And it would look very little like what we have today.

This is not mostly about mercy. When survivors advocate for shorter
prison sentences, parole, or the reallocation of funding from the criminal
justice system to the social service infrastructure that prevents and heals
violence, they are often presumed to be forgiving. It is assumed that their
policy preferences are motivated by mercy and grace. For some, they surely
are. But for most, they are displaying what I would argue is one of the most
common and vastly underestimated qualities of crime survivors: survivors are
pragmatic. Saying survivors are pragmatic does not mean that they are not
emotional. It means that their emotionality does not prevent them from
making highly rational decisions, even in the face of their pain and fear and



rage. Survivors’ safety, well-being, and sometimes even survival depend on
the efficacy of responses to violence, and jails and prisons are largely
ineffective responses. Incarcerating the person responsible for harm is
inadequate even in the limited number of cases in which it produces some
concrete benefit—and it is often devastating to survivors when its impact is
directly contrary to the aims of safety, healing, and justice that their lives
depend on. Survivors know this better than anyone. They have paid the
price for prison’s failure with their pain.

Survivors therefore need something from those of us committed to
them. If it is true that survivors are a far wider-ranging group of people than
we know, if it is true that incarceration does not consistently deliver safety
and almost never delivers healing, if it is true that basic things like validation,
control, and a coherent narrative are necessary elements for coming through
trauma, if it 1s true that survivors who are given options almost always
choose anything other than prison, if it is true that millions of survivors tell
us again and again every time they do not call the police that what the
criminal justice system has to offer does not work for them, then it does
seem to follow that survivors absolutely, urgently need all of us to end mass
incarceration. It may be the only practical thing we can do in their names.



2

Prison’s Broken Promise

America has long had a love affair with punishment. With a few critical
exceptions, at virtually every decision point in the criminal justice system,
we choose the more punitive option over any available alternative. As a
publication by the John Jay College of Criminal Justice describes it, “This
has become manifest in all aspects of the criminal justice system—at the front
end through more aggressive policing practices, in the court system with
fewer diversion programs or alternatives to prosecution, during the period of
confinement as the nation’s jails and prisons have become more crowded and
the experience of incarceration more punitive, and at the back end of the
system where the conditions of supervision have become more oriented
toward surveillance and monitoring and less oriented toward supportive
services and reintegration.”’ We mete out long, harsh prison sentences that
contribute to a rate of incarceration that is historically unprecedented and
internationally unique. We suspend children from school beginning as early
as preschool.” We arrest people for low-level offenses that other countries
regard (and we in the United States have previously regarded) as either
nuisances or prompts for help and support. We punish addiction and
“Iincapacitate” mental illness. We control each other, punish each other, and
throw each other away. In the criminology field, this tendency even has its
own term: people call it “American penal exceptionalism.”

Some of the clearest and most devastating examples of this punitiveness
in recent history lie in mandatory minimum sentencing laws (which specify
a minimum prison term to which a judge must sentence someone found
guilty of a certain offense). These laws functionally remove judges’ discretion
to act with mercy, to factor in complex circumstances or causes, to take into
account a victim’s view when the person doesn’t favor a lengthy term of



imprisonment, or to consider the impact on public safety (both the degree to
which incarceration is necessary to secure it and the point at which it might
become counterproductive) in the decisions they make. We as a nation are so
punitive that we do not even trust U.S. judges—who have sentenced
millions of people to prison terms that would be unfathomable anywhere
else in the western world—to be punishing enough. In setting these
minimums, we etch a belief system into stone, formalizing our disinterest in
the details of a particular case or the humanity of the people involved, our
misplaced and outdated assumptions about what helps victims heal and be
safe, our disregard for the context of a crime as a relevant factor in
determining an appropriate consequence, our failure to understand prison as
a tool with limitations that should be treated as such, and our assumption
that all people who cause certain harm are fundamentally the same as one
another and essentially monstrous. We remove our ability not only to
empathize, but to think, to act rationally, and to make decisions that
prioritize healing, safety, and justice.

As a nation, we have chosen to constrain ourselves as a way of assuring
that any options other than extreme punishment—mercy, reason, practicality,
fairness—will not overwhelm us in the face of an opportunity to punish. In
so doing, we not only lose our ability to apply fair, strategic, proportionate
consequences, we also insulate ourselves from responsibility for the decisions
we are making because, from a legal perspective, we have taken all other
decisions off the table. Former U.S. district judge Nancy Gertner observed
that “over a 17-year judicial career, I sent hundreds of defendants to jail—
and about 80 percent of them received a sentence that was disproportionate,
unfair, and discriminatory.”

In part because of the way in which these decisions run contrary to our
nation’s core pronounced commitment to life, liberty, and the pursuit of
happiness, we also see political and communications strategies that both
normalize and Americanize a level of punishment citizens of other countries
would find unimaginable. Perhaps the most obvious of these are the variety
of “three strikes” laws that mandate courts to impose harsher sentences—
often mandatory sentences of twenty-five years to life—on people who
commit a third felony crime (in some states, these enhancements apply at
just the second strike).* Just over half of states have “three strikes” laws, and
though most require that at least one of the three felony crimes that trigger



the consequence is a violent crime, in many states, the other two can be
nonviolent felonies.> In a particularly egregious (but all too common)
example, a man named Curtis Wilkerson, who had participated in a robbery
when he was a teenager, stole a pair of socks nearly fifteen years later. The
theft constituted his third strike, and he was sentenced to a life term in
prison for the crime.®

Although it is a common and relatively long-standing practice in the
United States to impose longer sentences for people who were previously
convicted of crimes, it was not until the 1990s that this became mandatory,
stifling judges’ ability to use their discretion when they thought it was
appropriate to set a less extreme sentence. While Washington State’s
Initiative 593 in 1993 was arguably the first “three strikes” legislation, it was
Proposition 184 in California the following year that would take the “three
strikes and you’re out” message to the voters and would be credited broadly
for starting the trend that resulted in twenty-six states and the federal
government having “three strikes” laws on the books just a decade later.”
These laws were part of a wave of policy shifts that contributed to the rise of
mass incarceration nationwide, and they have come under fire in recent years
as not only draconian, but ineffective. (The 2012 Proposition 36 in
California, for instance, went a distance to limiting the reach of the three
strikes law there, though it did not eliminate it.)®

If initial harsh sentencing is one extreme of punishment, another is the
elimination of the possibility of parole and other forms of early release.
When people are paroled, they are released after completing the required
sentence a judge imposed, but before completing the allowable maximum
penalty above and beyond that requirement. Parole is designed to recognize,
reward, and motivate good behavior in prison, and it acknowledges the fact
that people’s consequential thinking, remorse, maturity, and risk to public
safety change over time—and reflects a belief that sentences should reflect
those changes. As mass incarceration has increased in this country, we have
seen more people going into prisons, but have also seen far fewer coming
out, as the portion of those who are eligible for parole and released declines,
mirroring the increase in sentences.’

From “truth in sentencing” laws (which require people to serve a certain
portion of their sentence regardless of good behavior or rehabilitation) to the
functional elimination of parole in states that rarely grant it, the decision to



keep people in prison no matter what happens while they are there enforces
a disbelief in the human capacity for change and even transformation.
Enshrining this belief system in law didn’t come easily. It took work to
normalize these laws and policies and make them feel “American,’
particularly in a nation where so many people hold religious beliefs rooted in
doctrines of redemption.

This normalizing and Americanizing of punishment didn’t begin or end in
the 1990s, and it was almost always interwoven with another American
narrative: the long story of race and racism. Although punishment is by no
means an exclusively white-on-black phenomenon (white people punish
one another, people of color punish one another, white people punish
people of color who aren’t black, and, much less frequently, people of color
punish white people), its evolution in the United States is inextricably
intertwined with the history of slavery and its aftermath.

The history of slavery exemplifies the mutually reinforcing link between
racialized dehumanization and extreme punishment. Whole generations of
people do not give up their freedom willingly, and the level of violence
required to keep slavery in place was extraordinary. Black people were
subjected to horrific acts of violence, and their race was used as a
justification not only for their enslavement, but for the violence that kept
them enslaved. That racialization and all its attendant myths regarding the
biological and moral inferiority of black people was necessary for white slave
owners to become people who could commit that level of harm against
other human beings.

It 1s hard for anyone to inflict extreme pain on people we see as fully
human and whose experience we see as reflective of our own. Our capacity
for empathy is powerful, and when it is present, it interferes with our ability
to hurt others. The act of empathizing is one of linkage—we draw on our
own experience to imagine the experience of another person. So to imagine
how extreme punishment would feel (lashings, beatings, burnings, and
more), we would have to imagine how it would feel to survive it ourselves.
But if we can persuade ourselves that there is something about the person we
seek to punish that is fundamentally difterent from us, less than us, we
become more capable of disabling our empathy, of telling ourselves that the
pain they feel will not be like ours because they are not like us. In that way,



racism is a profound enabler of cruelty by white people, because it provides a
way to bypass the otherwise natural and often overpowering capacity for
empathy. In so doing, it augments white people’s capacity to engage in
punishment that exceeds what a person would otherwise regard as
appropriate or allowable within shared human community.

Countless white people have told ourselves for centuries—beginning at
an extreme, all-consuming level in the context of forced labor and
punishment—that black people do not feel pain the way we do. The legacy
of this thinking is tenacious. Even when white people begin to see the
unquestionable reality of black people’s humanity, the notion of black
people’s imperviousness to pain can persist and can shape white people’s
responses to black people as victims and as people responsible for harm.
When black people are victims, white people too easily ignore their pain.
And if white people are using pain in an instrumental way, as punishment, it
1s too easy to infer that black people will need to feel more pain for it to
register at the same level as it would for their white counterparts. (If we had
to concretize that difference, one might argue perhaps even a 100:1 ratio
would be reflective of white people’s ethos, that is, if the disparate sentencing
for powder vs. crack cocaine were used as a guide.)"

Arguably the most pervasive justifier of dominance and control, white
supremacy (and here I do not just mean the KKK and its equivalents, but the
far broader, more prevalent, and often less overt set of views and behaviors
that state or imply the superiority of white people and justify their use of
power to maintain inequity) is the ultimate normalizer of violence. To
persist, the violence that white dominance depends on has to become so
ingrained in the culture that it is regarded not as an immoral aberration, but
as part of the natural order of things. White supremacy had to make the
enslavement and torture of human beings normal; it has to make police
violence against people of color normal; it has to make sexual violence
against women and trans people of color normal; it has to make putting
people in cages and beating them as “rehabilitation” normal. The Harvard
historian Khalil Gibran Muhammad describes these kinds of normalizing
efforts as the “condemnation of blackness.”!" This normalization allows for
the continued violence against people of color and secures white people’s
impunity for this kind of harm. After all, we punish people for breaking our
culture’s norms, not for upholding them.



As punishers, white people can further protect ourselves from the pain
our empathy would cause us and free ourselves from the constraints it would
place on our behavior if we add to dehumanization another familiar
American ingredient: paternalism. If we go a step beyond telling ourselves
that the person we are punishing will not feel pain in the same way we
would and also tell ourselves that the pain we inflict will make them better
in some way— ‘teach them a lesson”—then we may even feel ethical as we
do harm that would otherwise be unthinkable.

As slavery ended, white people substituted punishment for the other
forms of control they had exerted when they had legally reduced human
beings to property. As historian Douglas Blackmon documented so

powerfully in his book Slavery by Another Name, the same people who had
just been enslaved were often arrested for petty crimes and made to work—
often in the same fields from which they had just been set free—as part of
the nation’s “convict leasing” program.'” This practice was insulated from
constitutional challenge because the Thirteenth Amendment outlawing
slavery retained a caveat that has continued to shape our culture to this day:

it says that “Neither slavery nor involuntary servitude, except as a

punishment for crime whereof the party shall have been duly convicted,
shall exist within the United States.”"?

This was not the last time America would substitute explicit race-based
control with control based on one’s status as a convicted criminal. Michelle

Alexander’s The New Jim Crow traces this history with unrelenting clarity,
meticulously drawing a damning continuity between slavery, convict leasing,
Jim Crow, and mass incarceration.'* “Like Jim Crow (and slavery),”
Alexander argues, “mass incarceration operates as a tightly networked system
of laws, policies, customs, and institutions that operate collectively to ensure
the subordinate status of a group defined largely by race.”” Or as she puts it
more explicitly: “Today’s lynching is a felony charge. Today’s lynching is
incarceration. Today’s lynch mobs are professionals. They have a badge; they
have a law degree. A felony is a modern way of saying, ‘I'm going to hang
you up and burn you.” Once you get that E you’re on fire.”!°

People of color are not immune from acting as agents in the expansion of
incarceration. That said, their participation in its expansion in no way
disproves the fact that systems have structural racism at their core, nor does it



indicate that black people’s relationship to the punishment of their
communities is the same as white people’s. As legal scholar James Forman Jr.

traces in his book Locking Up Our Own, black people—as constituents and
elected officials, and as practitioners in the criminal justice system—have
long been a part of the rise of mass incarceration. For some, this was rooted
in a particular demand for morality and a belief that a small portion of the
community was compromising the integrity of the rest and should be
separated from it for the well-being of the whole. For others, it arose out of
a desperate need to secure the safety of their families and loved ones in a
context in which structural factors made violence nearly inevitable and
punishment seemed the only near-term solution available. And for some, it
stemmed from—only somewhat ironically—a distrust of white people: of
their permissiveness about drugs that were poisoning a generation of young
black people; and of their restrictiveness about guns, which black people had
not been allowed to own for generations because white people feared the
power they could wield collectively if they were armed."”” None of these
responses required dehumanizing black people, but to the contrary, were
often rooted in a deep regard for their fellow black people’s humanity. But all
of the responses involved grappling with the impact that structural racism
was having on black communities and the inaccessibility of more
transformative solutions, such as policy shifts that would bring about
improved economic stability, education, or health care.'®

Alongside the country’s exceptional punitiveness runs a concurrent trend
of extreme impunity. A society can abide this level of punishment only if
some people are promised protection from it. We see that protection
throughout our culture. Wealthy people are far less likely to be imprisoned
for crimes, whether violent offenses or white-collar crimes."” Men are highly
unlikely to be convicted of and sentenced to incarceration for crimes like
rape and domestic violence.?” White people are far less likely than their black
counterparts to be arrested, charged, convicted, sentenced, or given the
maximum sentence for any crimes, including drug, property, and violent
offenses.?’ And strikingly, although black people who kill white people
account for a disproportionate number of those sentenced to death, virtually
no one receives this ultimate sanction for killing a black person.*



Educating white people about these disparities will not be enough to
end them. In fact, evidence shows that the opposite may be true: the
disparities are not just a product of policy; they drive it. A heart-wrenching
Stanford University study found that when white people were asked about
the appropriate level of punishment for a crime, they showed some
moderation in their responses.>> When a matched group of white people was
first told about racial disparities, that group supported a higher level of
punishment than their counterparts who had not been given that
information. That means that when white people understood that the law
had a disproportionately negative impact on people of color, they became
more supportive of that law, not less. That reflects two interconnected
realities: (1) deep-seated anti-black racism continues to thrive among white
people, whether conscious or not, and (2) white people expect insulation
from punishment (and overall are not as afraid of draconian laws we think
will not ever be applied to us or our white loved ones).

The problem is that punishment and impunity are both incompatible
with the response to crime that can transform behavior and heal harm:
accountability. The following chapter will explore why accountability works
so well. But first it will be useful to explore why punishment does not.

Some of America’s attachment to prison comes from overestimating the
efficacy of punishment as an agent of change. Social psychologists have long
noted the ways in which punishment is limited as a method to affect
behavior positively. Research shows limited returns from punishment overall,
and diminishing returns on both the individual and societal level as penalties
are used more frequently.** Similarly, research has shown that many people
experience other types of sanctions imposed against them as comparable to
or even more difficult than incarceration.”> Punishment is often presumed,
particularly in public discourse, to be eftective, with little rigor applied to
that presumption—whether intellectual rigor or careful examination of the
results that punishment produces. An exception to that trend, a 2014
National Academy of Sciences report on the causes and consequences of
incarceration, maintains that “any punishment that is more severe than is
required to achieve wvalid and applicable purposes is ... morally



unjustifiable.”* The moral integrity of our criminal justice policy depends
on our accurately understanding the roles punishment can—and cannot—
effectively serve.

There 1s a vast theoretical literature about punishment written by
scholars trying to make some sense of what we do as a people.”” Most of
these theories converge around four key purposes of punishment:
deterrence, rehabilitation, incapacitation, and retribution.” It is useful to
explore each purpose as it relates to the reduction of violence—and to
scrutinize why punishment has not delivered safety to the degree that much
of this foundational theory suggests it could and should.

Deterrence

Individual deterrence 1s the belief that punishment will keep someone who
has committed a crime from doing so again—or that the threat of
punishment will prevent someone from committing a crime in the first
place. General deterrence suggests that punishing one person for a given
crime will deter others from committing the same crime (and possibly even
other crimes). As a theory, deterrence is compelling enough, but in reality it
is crushed by a combination of pervasive arbitrariness, a lack of civic
education, extreme racial disparities, and profound despair in the
communities most impacted by crime.

Deterrence theory assumes the existence of a set of circumstances that do
not exist. To begin with, it assumes a level of civic knowledge and awareness
—that everybody knows what the consequences are for a given crime.
Increasing the length of sentences does not work to motivate change if no
one knows that those sentences have changed. As a culture, we simply do
not possess that level of knowledge or awareness. Nor do people typically
learn about their peers’ and neighbors’ sentences with enough context to
anticipate the consequences of their own actions.

In a program I directed more than a decade ago, I asked the young
people I worked with—all of whom had been incarcerated—what penalty
they thought might accompany the crime they were committing at the time
they committed it. Some of them (about a third) admitted honestly that they



gave no thought whatsoever to the penalty. Others (roughly another third)
said they thought the penalty would be substantially less than it turned out to
be. People in the third segment of the group said they had anticipated a far
greater penalty than what was in fact allowable but were indiftferent to that
consequence at the time. Because one might argue that incarcerated young
people are precisely the group for whom deterrence did not work and that
maybe everyone else got the message, I asked a group of high school students
in a poetry class I was teaching what they thought the penalties were for a
range of common crimes. The answers were all over the place—extremely
low and extremely high—and almost none of them accurate. Some of this is
because of the lack of civic education in our society, and some of it is
because the sanctions are applied so arbitrarily or in such a biased manner
(many people get a slap on the wrist for the same crimes that result in
enormous consequences for others) that drawing any correlation between
actions and consequences is almost impossible.

The problem with arbitrariness and bias is that deterrence theory also
assumes a consistency of sanctions. Deterrence works only if the same action
typically results in the same consequence—and the reality of the U.S. justice
system could not be further from that. Sanctions are inconsistently applied
by different decision makers (and often even by the same ones), shaped
irrefutably by race and class (and perceptions about both), and distorted to a
degree that would make it difficult for people to predict a likely response to
their own behavior.”

But perhaps more crucially, deterrence also assumes—and arguably even
requires—that people have hope. It assumes that you have reason to believe
that if you do not engage in certain negative actions, you will not suffer the
same consequences as people who do. That means not only that you will not
go to jail if you do not break the law, but that you will be able to get a good
education, get a job, raise your family, live in peace, and not be hurt. One of
the most underdeveloped dimensions of deterrence—and a significant part of
why it fails so profoundly in this country—is that people are not guaranteed
the benefits of full healthy participation in our society when they abide by
the law. The United States does not deliver on the promise of the social
contract. People do not get the benefits of doing their part. And absent that,
the whole deal falls apart.



Punishment—and deterrence in particular—is rooted in an assumption
that people lack an adequate level of fear, and that if they were more afraid
(in this case, of the consequences of their actions), they would behave
differently. The trouble is, anyone who has lived and loved people in the
communities where violence is most present knows that fear is everywhere.
Fear is omnipresent. It is overwhelming. Fear of violence. Fear of prison.
Fear of loss. It is based not just on the anticipation that something bad might
happen, but in the lived experience of that very thing happening over and
over again—of surviving violence, of surviving incarceration, of watching
loved ones terribly hurt, of losing loved ones to the grave, of losing them to
prison. What appears as adolescent hubris is often in fact its opposite: a
heightened sense of vulnerability.*

Research has shown that many adolescents anticipate and even
overestimate their imminent mortality.”® They believe their deaths are
inevitable, and the feeling that manifests as “risky behavior” is often not a
sense of invincibility, but rather a sense of despair. In neighborhoods where
people hear gunshots through the night and walk around chalk outlines and
police CAUTION tape in the morning, virtually the only people who are not
afraid are those who have felt so much fear that they have crossed through it
into numbness. And in neighborhoods where, statistically speaking, one in
three boys born today are likely to be incarcerated in their lifetime, the only
young men who do not fear prison are young men who have accepted its
inevitability or have exceeded their maximum capacity for fear so much as to
have become inured to it. The problem is that numbness is not indifference,
nor is it a feeling of omnipotence. Numbness, like despair, is what experts
call “a trauma response” to an unmanageable excess of fear and terror. For
the purposes of deterrence, the trouble with trauma responses is that you
cannot scare them away. To the contrary: increasing fear only further
entrenches such responses and the harm that arises from them.

Research bears this out. Studies show only a limited and disputed link
between the length of sentences and an increased deterrent effect—on either
the individual or community level.’> What, then, of the research suggesting
that deterrence has some positive effect? It is increasingly clear that while
overwhelming evidence demonstrates that the severity of a sanction does not
affect behavior, the swiftness and certainty of it might.>® This means that we
do not get to safety through excessive punishment, but rather through



consistency. These findings have been used to justify a great deal of
interventions focused on certainty and swiftness (with decidedly mixed
outcomes) but have not always been put to what is arguably their most
profound use: allowing us as a culture to detach from severe sentences with
an evidence-based confidence that such detachment will not diminish our
safety. That notion is borne out in the data, including recent studies that
show the vast reduction of incarceration in California and New York has not
contributed in any measurable way to a rise in crime.*

The upshot is that a community where people who commit harm are
consistently apprehended and meaningful consequences are consistently and
quickly imposed does not need those responses to be severe, brutal, or
lengthy. In fact, the opposite stands to be true, as we know that the lasting
impacts of incarceration on communities include great damage to the very
social fabric that holds community well-being in place.” What is required,
then, is not to ignore the wrongdoing or impose greater and greater
sentences, but rather to foster meaningful responses to harm that can displace
the current pattern of arbitrariness and the toxic mixture of extreme
punitiveness and impervious impunity.

Rebabilitation

The brutalities of prison have been widely documented, from the
psychological torture of solitary confinement to the prevalence of sexual and
other violence. Prisons suffer from overcrowding, are poorly equipped to
handle the significant portion of incarcerated people who have mental
illness, and have sustained massive cuts to the very programming—such as
substance use treatment and college education—shown to reduce violence in

% Tt would be hard to conceive of a less

prison and recidivism after release.
rehabilitative environment than a U.S. prison.

People often talk about someone being sent to prison to “teach them a
lesson.” It seems that rehabilitation would consist largely of learning that
lesson. But we are never particularly clear about what that lesson is meant to
be, nor how it is taught or whether it is ever learned. In theory, the lesson

would be whatever the incarcerated person needs to learn to ensure that he



or she would not commit further crime. But of course multiple learnings
contribute to that transformation. To live a life without crime or violence or
both, one needs to understand the impact of one’s actions on others, take
responsibility for those actions, and make things as right as possible. People
need to develop the skill set to make good decisions—both to exercise sound
consequential thinking and develop the capacity to control their impulses
and wrangle their anger safely and productively. They need to connect their
actions to the consequences that follow, and to do so, people need a context
in which responses are clear, swift, proportionate, consistent, and fair. People
need to be able to make ends meet legally, so they need the skills to get and
retain a job that can generate a living wage. They need to heal through old
wounds that drive cycles of violence—to uproot the pain, heal what can be
healed, and develop strategies to cope with what remains. They need to
disrupt any unhealthy relationships to alcohol and other drugs, and to learn
strategies to address the underlying drivers of any harmful use. And they
need to build healthy, strong, interdependent relationships that can protect
the durability of these lessons in the face of change, loss, and other stressors.

These things are hard to do in any context. Prisons make the work of
rehabilitation strikingly difficult—though to the great credit of so many
people who are incarcerated, never totally impossible. Large portions of
incarcerated people live in conditions where there are far more people in
each housing unit than intended, as is the case in prisons across the United
States.”” This overcrowding at its worst contributes to substantial and
pervasive violence, but even at its best results in constant, piercing clamor,
chaos, and sleeplessness.”® This 1s not a place conducive to reflection.

What’s more, prison does not merely fail to rehabilitate the people it
confines: it contributes to the likelihood that they will commit greater harm
in the future. Recent research has established prison’s criminogenic impact—

meaning that it is a measurable, statistically significant driver of crime and
violence.” As scholars Cullen, Jonson, and Nagin summarize, prisons are no
likelier than noncustodial sanctions to reduce recidivism—and what 1s worse,
“the use of custodial sanctions may have the unanticipated consequence of
making society less safe.”* Many studies that claim to demonstrate that
prison has some efficacy do so by comparing incarceration to nothing at all
—rather than comparing it to other strategies or interventions. This distorts



the reality of what happens in practice, and conceals the harmful effects of
prison that become particularly clear when prisons are appropriately and
realistically compared with sanctions like community-based interventions
that serve as alternatives to incarceration, treatment programs, and probation
(the other likeliest responses to cases that move through the criminal justice
system).*"! Cullen et al. describe the criminogenic impact of incarceration as
follows: “For a lengthy period of time, they [incarcerated people] associate
with other offenders, endure the pains of imprisonment, risk physical
victimization, are cut off from family and prosocial contacts on the outside,
and face stigmatization as ‘cons.” Imprisonment is thus not simply a cost to
be weighed in future offending but, more important, a social influence that
shapes inmates’ attitudes toward crime and violence, peer networks, ties to
the conventional order, and identity.”

They conclude accordingly that “most criminologists would predict that,
on balance, offenders become more, rather than less, criminally oriented due
to their prison experience.”** This is consistent with the findings of a wide
variety of related research. In examining the effect of labeling people (in this
case with terms such as “convicts” and “felons”) on their future behavior,
one study of 95,919 people found that those who received a formal label
were more likely to recidivate than those who did not.*> A 1993 study found
that prison had strong direct criminogenic eftects, and a more recent 2002
study showed no evidence that incarceration reduced recidivism, and in fact

found that it was associated with an increase in recidivism, particularly when
compared with other sanctions like probation.** A number of rigorous and
highly regarded meta-analyses, which integrate the findings of a range of
studies to discern an overall trend or conclusion, have found that
incarceration 1s associated with increases in recidivism ranging from 7
percent to 14 percent.®

When we understand what drives violence, the fact that prison
contributes to it should not surprise us. Decades of research about the
individual-level causes of violence (as opposed to community conditions like
poverty and disenfranchisement) has demonstrated four key drivers: shame,
isolation, exposure to violence, and a diminished ability to meet one’s
economic needs. At the same time, prison is characterized by four key
features: shame, isolation, exposure to violence, and a diminished ability to



meet one’s economic needs. As a nation, we have developed a response to
violence that is characterized by precisely what we know to be the main
drivers of violence. We should not be surprised, then, when the system
produces exactly the results we would expect. It is worthwhile to look at
these four drivers in more depth.

First, shame. Shame 1s widely regarded as a producer of violence.
Chapter 3 explores this connection in greater depth, but it is essential here to
lift up Dr. James Gilligans influential work developed over decades of
practice, which identifies shame as the central driver of people’s choices to
commit violence.* Gilligan distills the desire to commit violence as an
attempt to quell arising feelings of shame—which include weakness,
inadequacy, worthlessness, and failure—by eradicating or punishing the
person perceived as the source of that feeling and displacing shame with a
feeling of pride through the exercise of power and control.

This may mean a man beats his girlfriend who has borne witness to his
limitations. It may mean that someone who is ashamed of having been
unable to protect his loved ones from harm in turn causes harm to someone
else, even someone other than the person who hurt his family. It may mean
that someone who was disrespected in front of his peers visibly reasserts his
power through violence. Shame is a tremendously uncomfortable feeling,
and few people can abide it for long without seeking a pathway out. When
the most available way out appears to be violence, people often choose it just
to quiet the intolerable sense of shame that otherwise agitates and haunts
them. Dr. John Rich has talked about this dynamic in the context of street
violence, and distills the “code of the street” to being largely a matter of
demonstrating and securing respect and managing disrespect.*” This respect 1is
not just about ego. Rather, respect is widely understood as a safeguard
against injury and death—as it is only people who are respected who can
expect to be protected from otherwise inevitable and widespread violence.
Together with Gilligan’s analysis, this means experiences that diminish,
degrade, or emasculate people—particularly when that happens visibly and
publicly—are a recipe for violence.

Imagine, then, the levels of shame in prison. Begin with the fact that
many people are ashamed of the decisions they made that resulted in their
incarceration and the great losses they and their loved ones have suffered and
will continue to suffer as a result. Add to that the way in which prison is



defined in part by an utter lack of privacy and a total exposure over which
people have no power: people are showering in front of others, using the
bathroom in front of others, dressing and undressing in front of others, being
sick when they are sick and broken when they are grieving and visible in
every moment and emotion and physical condition they endure. Then add
the reality of violence—sexual violence, physical assault, and the constant
threat of both. Add the ways in which people are visibly forced into
conceding a seat in the dining hall, a turn in the gym, an item obtained from
commissary, a place in line, a shower, a meal, a bed.

Add to that the ways that corrections officers frequently diminish the
humanity of incarcerated people—not just in the form of violence, but in
behavior that is secured by the threat of violence and the enormous power
differential: times when correctional officers call incarcerated people names
and dare them to respond, push them, insult them, insult their families, tear
their bibles and step on their prayer rugs, throw their food away in front of
them, subject them to searches of their cells and their bodies, force them to
strip, make fun of their bodies, make fun of their conditions, make fun of
their lack of freedom, taunt them, threaten them, toy with them, and deny
them basic dignities.

Add all the times when people are beaten in plain sight, witnessed as
they lie prone, bleeding, unconscious, racked with pain; and when their
scars, as well as the process of healing through their injuries, are fully visible
to everyone around them. Remember, too, that most of these people are
survivors—of violence, of abuse, of harm done to them as children—and so
the shame of that unhealed pain underlies every instance of degradation and
tear. Together, even when an individual does not directly experience serious
violence (and those cases are rare), these factors are a powder keg of shame
that not only characterizes the period of a person’s incarceration, but often
accompanies them home, even as they secure their physical freedom.

Second, isolation. Strong, durable connections to others—particularly those
who have our short- and long-term interest at heart—reduce the likelihood
that we will commit violence.* This makes sense. So much of violence
relates to unprocessed pain and loss, and relationships that can witness and
help transform those experiences can help people identify outlets other than
violence for responding to their hurt. For the parts of violence that relate to



a feeling of vulnerability and exposure and an associated powerlessness,
supportive relationships can help people feel connected and protected in a
way that softens the need to assert their power unilaterally. When violence is
about poverty and an inability to meet one’s basic needs, having people who
will make introductions to potential employers, offer temporary housing,
make loans, share or pool resources, and help strategize about pathways to
stability can diminish a person’s perceived need to acquire resources through
violence. Connection is also associated with a greater sense of self-efficacy,
including one’s ability to make changes to the circumstances that create
limitations or pain.

Finally, being witnessed by people we respect can fortify our
commitment to be our best selves: for many people, one of the strongest
protectors against harmful behavior is our estimation of how those we
respect will react to our choices. Isolation is the enemy of all of these
protections. It is an ally of trauma, as silence fortifies traumatic stress and can
perpetuate cycles of pain. Similarly, i1solation stimulates and exacerbates
shame, as our separation from people only serves to reinforce our notions of
our unworthiness and our distance from human community. Isolation
disengages the anchor we have placed in relationship and sets us to sea
unmoored from the love, values, and obligations that otherwise guide and
constrain our behavior.

Prison 1s made of isolation. Its fundamental nature is to separate people
from their communities. Not only are people physically separated, but phone
calls to people on the outside are restricted to particular times and durations
and are typically extraordinarily costly (often as much as $13 per call,
frequently with additional service and connection fees).* Visits are often
limited by a wide range of ever-evolving restrictions and, particularly when
people are incarcerated in prisons far from where they lived when they were
free, can place unsustainable burdens on the loved ones visiting, especially
during long sentences. Access to information and news can be limited, many
books and periodicals are banned or unaffordable, and mail is restricted and
almost always read by prison officials before being delivered to ensure that
the content 1s allowable. (Even when the content is deemed acceptable, the
fact that people know their writing will be read by authorities diminishes the
honesty and intimacy of what they share.) Although people can form strong
bonds with others within a prison, the prevalence of violence and abuse



fosters an atmosphere of distrust that impedes the formation and durability of
intimate friendships—and even when people build close relationships despite
those barriers, friends are often transferred to other units and separated from
each other for the duration of their sentences. Prison systematically separates
people from those who love them most, who live lives that reflect the best of
their shared values, who hold them most accountable, and who would
otherwise contribute most to their development, healing, responsibility, and
rehabilitation.

Isolation also happens in the extreme within prisons. Many prisons assert
their power and control through the use of solitary confinement. Sometimes
solitary confinement is used as a punishment for serious and violent
infractions. Often is it used for far lesser offenses.” And it is too often used as
retaliation for reporting harm, for raising concerns, for expressing unpopular
views or worshipping the “wrong” God, and for organizing among
incarcerated people.”! Whatever the impetus for someone’s relocation to a
single cell, often no more than six by nine feet and with no window to the
outside world, the experience of solitary confinement stretches the bounds
of what human beings can survive with their sanity intact. The United
Nations has classified periods of solitary confinement longer than fourteen
days as torture.”> Countless studies have demonstrated the short- and long-
term debilitating impact of solitary confinement on people’s mental health—
consequences that can far outlast the time people spend enduring such
intense punitive isolation.>® As justice reformer Johnny Perez, who served
three years (of thirteen years incarcerated) in solitary confinement in New
York State, described it in an interview with the nonprofit group Solitary
Watch:

[There 1s] no interaction whatsoever with other humans. The
officer comes by every hour, and even then there’s no contact,
no talking, no communicating, not even any eye contact in
extreme cases. The last meal 1s at four-thirty in the afternoon
with the next meal being at six o’clock in the morning. If
youre not standing wide awake, by your door, when the officer
walks by, you don’t get a tray.

[Solitary confinement] affected me in a number of ways at
different times. As a youth—because I did some solitary time as



a teenager—it affects your self-esteem, it affects your self-
confidence and the way that you see yourself. It makes you
aggressive, it makes you angry, it makes you impulsive, it makes
you an introvert.... There were times when I contemplated
thoughts of suicide, though I never voiced it out loud. I tended
to internalize a lot of the oppression.... Sometimes, officers tell
you, “Hey, you ain’t shit! This is you, this is your life, you're
nothing but a criminal.”” Hearing that once or twice is nothing,
but hearing that day in and day out for months at a time, you
start to say, “Damn, you know what, maybe I ain’t. Maybe I'm

not good enough. Maybe I am what they say that I am.”

As an adult ... my behavior was more reactionary towards
others.... I remember hating all authority figures, no matter
who it was. Supervisors, officers, judges, lawyers, just hating the
entire world, you know? So a lot of that was more outward,
versus when I was a teenager, it was more self-directed....

[ learned that with solitary—or even prison, but more like
solitary—it’s a second-by-second attack on your soul, where
every second is spent thinking about the next second, and that
just makes the day so long. You try to sleep it off, but
sometimes too much sleeping drives you to be awake for long

periods of time.... You don’t do solitary time, you survive
solitary time. And I know this to be true because some of my
peers did not survive solitary time. They've either left
psychologically different than when they came in, or committed
suicide.”

It 1s hard to imagine a practice more contrary or detrimental to the aim
of rehabilitation, and hard to imagine someone affirmatively transforming in
such a tortured context. It is as impractical as it is immoral.

The third driver of violence is exposure to violence. Research and
experience show decisively that there may be no experience more likely to
predict committing future violence than surviving it.>> These cycles and the
interplay among individual and structural factors is explored further in
chapter 6. And it is important to note here, in this context, the way in



which violence itself normalizes violence. The prevalence of any experience
can make that experience increasingly “normal” to the people who live it.
Rather than widespread violence contributing to an increasing sense of its
importance and urgency, it can—especially when unaddressed or unhealed—
have the opposite effect: it can render that experience normal. When people
are continually exposed to violence, it becomes the rule rather than the
exception, as though the world arranges itself around violence rather than
being disrupted by it. Exposure to violence also increases the likelihood of
someone committing harm by modeling power through violence. When
young people in particular see others acquire power—respect, positional
authority, material wealth, or status—as a result of violence, it suggests a
viable pathway to achieving it. Absent other accessible and visible routes to
power, those who survive or witness violence may choose violence as the
road to their own elevation. Trauma resulting from surviving or witnessing
violence only increases the likelihood of these pathways. In addition to rage
and numbness and difficulty regulating emotions, the hypervigilance that
often results from trauma increases people’s sense of danger, even in
situations of relative safety, and can broaden the range of situations in which
they perceive violence as necessary to securing their safety.

At its most basic, violence creates a context in which people experience
a failure of systems or strategies for protection, and so seek out new or
enhanced ones to make sure they will not be hurt or be hurt again. When
violence itself appears to be such a strategy, people will often deploy it out of
real or perceived necessity. And when people cannot secure that protection
alone, they will seek connections that help them do so. This may include an
individual, a loosely formed peer group, or a more formally organized
“gang”’—people who have committed or will join them in committing the
violence they believe is necessary to ensure their survival. Exposure to
violence requires and animates the rapid development of new safety
strategies, and when the healthiest and least harmful strategies are unavailable
or have failed, people turn to other ways to secure their respect, belongings,
and lives. All too often and in far too many contexts, violence seems to be
the one remaining strategy available for doing so.

The rates of violence experienced by incarcerated people are
extraordinary. It is estimated that roughly halt of incarcerated women
experienced serious physical or sexual abuse as children, 86 percent



experienced sexual violence in their lifetime, more than two-thirds
experienced intimate partner violence, and nearly all experienced some form
of violence prior to their incarceration.”® That violence continues in new
forms in jails and prison.”” As author and advocate Donna Hylton, who
served twenty-seven years in prison, wrote:

For many women, imprisonment began long before the day
they registered in prison. Years ... decades ... lives of abuse and
neglect spurred many women to make one desperate decision
that finally, ultimately led them to prison. Too often, by the
time a woman commits a crime, her only goal has been survival.

The prison system on the inside 1s the same as law
enforcement on the outside, in my eyes and experience. They
could do whatever they wanted to you no matter what you told
them and no matter what the truth was. Unless you had a good
ally in a powerful position to speak up for you, you were at their
mercy and whim.

For example, when a woman complains about an officer
blackmailing her for sex or raping her, she is promptly thrown
into “The Box” for months, even years. Why does the inmate, a
woman, get punished for that kind of accusation? It is piling
abuse on top of abuse.

Forms of sexual abuse aren’t about sex or gratification:
they’re about power and control. Domination of any kind hurts
and manipulates the mind more than anything. Predators target
the most vulnerable, and incarcerated women who have been
subjected to violence are the most vulnerable of the vulnerable.

In prison, everything is stripped from you, especially your
self-pride. The link between domestic abuse and a prison full of
wounded, broken, silenced, crying women is undeniable. I
realize that the physical, emotional, and mental abuse inflicted
on women by men was universal and felt by most women to
some degree—no matter her skin color, education level, or
location—it was there, woven into the fabric of our lives.

The halls of Bedford [Hills Correctional Facility] were filled
with women, the walking wounded, who asked the eternal



questions that everyone asked; how and why did I get here and
what reasons do I have to keep going, to keep living?*®

The violence experienced by incarcerated people may be committed by
other incarcerated people or by corrections staft. No matter who is
responsible, the result is traumatizing to those who survive it and is typically
met with impunity: very few acts of violence in prison result in meaningful
responses, in part because reporting violence often exposes incarcerated
people to more, rather than less, risk.> Violence is not an exception in
prison—it is the daily, defining norm. Aside from the physical pain and
injury so many people experience, the constancy of violence results in peak
levels of hypervigilance, fear, and the pained, interminable alertness that
surviving prison requires.

Prison violence is not limited to physical assault. The National Prison
Rape Elimination Commission, a bipartisan effort by Congress to identify
and address the extent of sexual violence in U.S. prisons and explore the
adherence to the standards in the 2003 Prison Rape Elimination Act, found
shocking rates of rape and other sexual violence in prisons across the
country.®” A 2007 Bureau of Justice Statistics study estimated that 60,500
people incarcerated in state and federal prisons were sexually abused in the
prior twelve months alone.®’ Any survivor’s experience of sexual violence
requires a profound healing process, but first it requires at least a minimal
level of safety. People who are sexually assaulted in prison are typically

confined with—or, all too often, by—the very people who raped them. This
means they live in the aftermath of their initial trauma in a context of
continual threat at the very least, and more often with continual ongoing
sexual violence.®” The correctional officer with the key to the individual’s
doorway out of this pain is often the person who caused the harm in the first
place. Added to that horrific dynamic is the reality that people who report
experiencing sexual violence in prison, particularly when that violence is
committed by staff, often face fierce reprisal, including beatings, the
deprivation of privileges, and relocation to solitary confinement.®

Finally, an inability to meet one’s economic needs drives violence.** Poverty
contributes to neighborhood-level factors that make violence more likely,
such as poor education, lack of mental health and substance-use treatment



resources, inadequate housing, and counterproductive policing strategies. It
contributes to interpersonal factors that exacerbate stressors within families
and in other relationships, such as strain or discord resulting from
unemployment, barriers to paying child care costs or child support,
untenable housing arrangements, and unmanageable debt, and to individual
factors that diminish self-esteem, nurture shame, and block pathways to
education and gainful employment, such as poor schooling, limited work
experience, limited availability of steady employment opportunities,
untreated trauma and illness, child care challenges that interfere with
employment, and poor health and mental health.

Inequity can be acutely painful and may result in resentment and hurt, as
it exposes the difference between one’s difhicult circumstances and the
relative ease that others enjoy.”® Further compounding such circumstances,
lack of opportunity suggests the permanence of these conditions, the
blockage of any pathways out, and the futility of effort and sacrifice.®® Too
many people who choose violence as a means of meeting their economic
needs do not experience it as a choice between genuinely available options;
they experience it as the inevitable election of the one option available to
them.

The context of all-consuming violence described earlier as a core feature
of prison is made worse there by a toxic combination of economic hardship
and few if any options for positive engagement and development. The
options for work in prison are limited, and even when work is available, the
wages are minuscule—typically not more than twelve to forty cents per
hour.®” These wages first go to pay required fines and fees, which in felony
cases often amount to thousands of dollars.®® Even in that context, many
incarcerated people continue to try to support their loved ones back home,
and will send the remaining meager funds they have to their family on the
outside.

These barriers to economic stability and self-sufficiency continue after
people are released, as many leave with obligations to pay outstanding fines
and fees. It is widely known that a criminal record can be a barrier to
obtaining gainful employment, so the prospects for formerly incarcerated
people to earn a living wage are vastly reduced.®” While “ban the box™ and
other efforts to prevent employment discrimination on the basis of a criminal
record have gained traction in recent years, the barriers persist, and even in



the absence of discriminatory practices, the fact that someone has not
accumulated work experience for the duration of their sentence is often
detrimental to their ability to secure economic stability.” This is problematic
not only because it extends punishment beyond the end of a sentence, but
because employment is demonstrated to help guard against recidivism.”!

One underutilized strategy is demonstrably successful at preventing
recidivism: college education in prison, which has been shown to
dramatically reduce rates of re-offending and re-incarceration.” Still, only a
minute fraction of prisons offer college education, and then only to a small
percentage of the people incarcerated in those facilities. Because people in
jail or prison are excluded from receiving federal financial aid available to all
other college students, few incarcerated people can afford to participate
remotely in higher education while they are imprisoned.”

Other educational opportunities are also rare. Few prisons have adequate
basic education, vocational training, substance use treatment, mental health
treatment, or other programs that would support people upon release to lead
meaningful, productive, and law-abiding lives. These programs can work
when they are available, but despite soaring investments in corrections across
the country—and despite the relatively low costs of such programs in
comparison to other spending on incarceration—those dollars have not led
to an associated rise in the kinds of interventions that might truly contribute
to rehabilitation.” Most people, then, have few outlets for personal
development that could sustain their well-being while incarcerated and
position them for success upon release.

The factors that drive violence and fundamentally characterize prison are
all mutually reinforcing. Exposure to violence drives isolation, isolation
drives shame, shame drives poverty, poverty drives exposure to violence, and
so on. Far from being rehabilitative, prison all but guarantees the durability
and continuation of cycles of violence, and in many cases increases the
likelihood of further harm rather than reducing it.

Incapacz’tation



Incapacitation is perhaps the least disputed of the effects of incarcerating
someone. It is the simplest: it just means that for the time people are
imprisoned, they are physically incapable of causing further harm to others
in society (other than those who are incarcerated with them). There is truth
to that. And there are unquestionably people who cannot be in society
without hurting others.

But even that seemingly straightforward benefit of incarceration turns
out to be more complex. Take this situation as an example:

Pablo was riding the subway home from school when he looked up and
saw a group of young men approach him.” He knew immediately it was
trouble. Two of them had been harassing him for the past five years. When
he first arrived in the United States when he was in the sixth grade, one of
them said something to him after his first day of school and swung at him.
(Pablo didn’t speak English yet, so he still does not know what the boy said.)
He fought back and—probably only because of the adrenaline that fear sent
coursing through his body—won. Ever since then, these boys had never left
him alone.

This time was worse. One of the young men in the group flashed a gun
at Pablo. Pablo jumped oft the train at the next stop and ran to the police.
They apprehended the young man with the gun, but not the others. Even if
they had, these boys technically hadn’t done anything wrong.

At the time, Pablo wanted to be a police officer after he graduated high
school. He hated the violence that plagued his East New York, Brooklyn,
neighborhood and admired people who stood up to it. He saw the police as
those people. When he engaged them for protection after the incident on
the train, he expected to be safer. He was not.

Pablo made a report and the same week testified before a grand jury,
helping the prosecutor secure an indictment of the young man with the gun
—whose name Pablo now learned was Alberto. The court issued an order of
protection requiring Alberto to stay away from Pablo’s work and home.

The next day, Pablo came home from work and found his younger
brother collapsed in the doorway of his apartment building. The boys from
the train had come to his house (they had learned the address from the
court’s protective order) looking for Pablo, but when they did not find him,
they beat his brother instead. Pablo felt a great responsibility to ensure the
well-being of his family and was terrified and enraged about what had



happened. He looked at his brother’s injuries. He thought of his mother and
younger sister upstairs. This time, he didn’t call the police.

Pablo did not go out seeking the boys who did this, but he did stop
attending school and work to stay home with his family regularly. Later, he
would tell staft at Common Justice that he looked into the average police
response time to his address and found that it was an hour and eight minutes.
He asked what he was supposed to do for an hour and eight minutes if the
young men who beat his brother were knocking down his door. He
considered getting a weapon for the first time in his life—not to retaliate, but
to be prepared to defend his family if they broke through the door and held
that gun to his mother’s head.

Pablo was unable to graduate from high school on time, his relationship
with his girlfriend became strained as he withdrew from everyone but his
immediate family, and his employment was tenuous because of all his
absences. He could imagine a thousand ways the situation could escalate,
ways he and others could lose their lives, but he could not see a way forward
to safety.

When Common Justice reached out to him to tell him he was eligible
for services and that, if he was interested, Alberto could participate in the
program too, he asked a series of pointed, methodical questions and then
offered an unequivocal yes. As he said then, “I'm not afraid of Alberto. He’s
not the problem. The problem is the short, loud one and the one with the
braids.” Pablo explained that he believed Alberto’s incarceration would only
exacerbate the tensions he’d had with those two young men and the larger
group of people they were connected to. Pablo chose Common Justice
because he thought it could help finally put the conflict to rest. He was not
sure it would work, but it was the first thing that seemed as if it might. It
was not that it made him happy. It was that it made sense.

Alberto seized the opportunity to participate. As part of his
responsibilities in the program, he was required to do a wide range of things,
including engaging in a violence intervention curriculum and attending
school regularly. But perhaps most important to Pablo, one agreement
required Alberto to communicate to those other young men that Pablo and
his family should be protected from any violence, threat, or harm. It was not
an agreement the court could require—but as an independent program,



Common Justice could reach further into the community to get at the
underlying causes of conflict.

Several weeks later, Alberto brought those young men to Common
Justice’s office and told them in front of staff, “I respect Pablo. And I respect
his family. And I expect you to do the same. And if you can’t respect them,
then I need you to understand that if anyone touches a hair on any of their
heads, the DA will come looking for me. And if the DA comes looking for
me, [ will come looking for you.” He leveraged the best and worst parts of
the reputation he had built with these peers to protect Pablo and his family.

At the time of this writing, more than eight years after the meeting,
Pablo and his family have not been hurt or threatened. What’s more, Pablo
has gotten his life back—he moved out of his family’s home, has advanced in
his career, grown personally, and stopped living in the constant, legitimate
fear that he or his loved ones would be harmed. And Alberto has honored
his commitments—keeping a job, building his own future, and being a
different kind of role model for the young men and others like them who
followed his lead that day on the train.

About a year after the meeting with Alberto, Pablo asked me, seemingly

out of nowhere, How many cops are there in New York? And I said, about
35,000.” And he said, And how many people work at Common Justice? 1
told him the answer at the time: Six. Pablo said, That’s hilarious. 1 asked

why. And he said, Well, because it was y’all who could keep me safe.

What is evident in this story is a reality that incapacitation fails to
account for—that most violence is not about a single “bad” individual intent
on causing harm. Most violence happens in context and in relationship—the
context of alliances and rivalries, of history and conflict, of poverty and
competition for resources, of drug markets and underground economies, of
neighborhoods and of families. Although sometimes the threat to a person’s
or a community’s well-being is a single person whose absence would make
them safe, the vast majority of time that danger is about a larger ecosystem
that made the harm likely in the first place.

The (usually temporary) removal of a person from that ecosystem
unquestionably changes it—sometimes for the better. But just as often, the
temporary removal of a person creates disruptions in that ecosystem, ones
that can ripple out and lead to greater danger and violence: the abusive



partner who returns from prison angrier and escalates his tactics of power,
control, and violence to try to make sure that his partner never feels safe
calling the police ever again; the person in the early throes of an emerging
mental illness who commits a robbery and serves a prison sentence that
exacerbates his trauma and solidifies his condition as a chronic and severe
one, heightening his volatility when he comes home; the gang leader who
committed assaults but also served to restrain the appetite for more senseless
and severe violence among the young gang members who looked up to him,
young men who, in the absence of his moderating influence, escalate from
beatings to homicide; and yes, the young man who calls the police and
comes home a few weeks later to find his brother beaten bloody on the
doorstep and a once-diminishing conflict newly alight with danger and
urgency.

Then we have to consider that the people who were committing
violence were also doing more than that—they were being mothers and
fathers to their children, caregivers to their elders, confidants to their friends,
supports to their partners. Even people who commit a great deal of violence
spend the vast majority of their time doing other things, many of which have
value to their loved ones and communities. They are workers, family
members, friends, neighbors. When they are “incapacitated,” the benefits of
their participation in their lives are lost, often with great consequence for
those left behind.

Perhaps the most salient example of this is what happens to children
when a parent is incarcerated. Research has shown that children of
incarcerated parents are more likely to experience mental health challenges,
traumatic stress, behavioral issues, stigma and shame, reduced educational
prospects, and, in certain cases, a greater likelithood of being arrested and /
or incarcerated themselves.”” Separation from a parent can be extraordinarily
difficult for a child. Ebony Underwood founded We Got Us Now, a national
movement grounded in the mission to engage, educate, elevate, and
empower children impacted by parental incarceration and to do the same
with other stakeholders. While Underwood does not understate the
devastating impact her father’s incarceration has had on her life, she also
pushes back against the stereotype that children of incarcerated parents
inevitably lead lives of crime. Neither she nor any of her siblings has been
incarcerated—and that is obviously true of countless other children who



share a similar experience. Still, no success ever resolved the pain of her
father’s absence. As she wrote:

My father and I have a wonderful relationship. He calls me
almost every day, sends birthday, holiday and even Valentine’s
Day cards. He’s 61 years old and technologically savvy so
nowadays he emails me. I can talk to him about almost anything
and he will lovingly impart knowledge and wisdom. So you
might expect that Father’s Day would be a day of celebration for
us. It is not. It’s a day that’s bittersweet. In April 2015, the NYT
wrote that there are 1.5 million men missing in the Black
community because of mass incarceration. My father is one of
them.

In 1988 ... my father, William Underwood ... received his
first and only felony conviction, an extremely harsh mandatory
minimum drug sentence of 20 years in prison, plus life without
parole....

[ was 14 years old and hearing my father’s arrest put me into
a complete state of shock. If that wasn’t enough, his sentence to
die in prison was devastatingly, traumatizing and utterly
confusing to me because my father was deeply devoted to my 3
siblings and me....

Only through telling my story have I begun to realize how
much my father’s incarceration has not only taken an emotional
toll on my life, but the lives of countless others. Even as now
adult children of an incarcerated parent, my siblings and I
endure a lot of emotional pain. Although my father has
maintained a solid relationship with each one of us from behind
bars throughout the years, we are all still numb. My hope is that
by sharing my story I can show other children and families
whose fathers, grandfathers, uncles and sons are part of that 1.5
million missing black men that they are not alone. There is no
legislation to change my father’s prison sentence. His only
avenue for relief is through presidential clemency.... Whatever
day that happens and he comes home will be considered Father’s
Day to me.”



As Underwood focuses on children of incarcerated people, Gina
Clayton, the founder of Essie Justice Group, works to harness the power of
women who have incarcerated loved ones, in the service of ending mass
incarceration. Essie Justice Group speaks to the far-reaching impact
someone’s incarceration has on the people he or she leaves behind, noting
that “an overlooked effect of mass incarceration is that today an astounding
one in four women and nearly one in two Black women has a family
member in prison. The sense of loss is painful, acute, and often borne in
silence, leading to illness, severe depression, and even suicide.”” This loss is
what “incapacitation” of incarcerated people looks like in practice.

In the prisons themselves, incapacitation raises the question of whom we
regard as deserving of protection, because while incarcerated people are
separate from the free world, they still have regular access to a great number
of people: other incarcerated people. When we value the humanity of those
who are incarcerated and acknowledge that they are at risk when locked up
with people who cannot or will not stop causing terrible harm, we have to
become more honest about the benefits of incarceration. Imprisonment does
not render people incapable of harming others. It only renders people
incapable of harming anyone beyond those walls. That does not deny the
value to some people of having those who harmed them and may continue
to harm them separated from their communities. But it does demand our
honesty in admitting who is and is not included within the scope of our
protection.

The vast majority of people who are incarcerated come home, so we
cannot talk about incapacitation without acknowledging that it is temporary
and that, given prison’s criminogenic qualities, it can actually serve to
increase danger—including to crime survivors—in both the near and long
term.* And although people desist from violence overall as they grow older,
evidence shows that incarceration can interrupt the natural trajectory toward
desistance, delaying rather than advancing a person’s natural progression
toward nonviolence.”!

More broadly, the combined benefits and limitations of incapacitation
should challenge us to rethink the place of prison in our culture as a whole.
What if the question is not: who is dangerous and how should we punish
them? But rather: who are we incapable of holding safely in our
communities, and what would it take to be able to hold them?



It we ask the question that way, it turns our attention away from our
obsession with identifying the worst among us and toward strategies that
support the development of community capacity to prevent and address
harm. This reorientation still allows for the fact that there are some people
whose presence among us makes us all unsafe, but it posits that the problem
1s not simply their inherent dangerousness, but rather the limitations of the
tools available to us to contain or change their behavior. If that is the
problem, the solution lies in developing more tools, not in eliminating the
person we fear. Given what we know about the lasting, damaging impacts of
incarceration, it is our obligation to minimize our use of it to the degree
possible. The pathway there will not simply be about identifying who 1is the
“lowest risk” and minimizing their exposure to punishment, but also about
expanding the range of strategies available to hold more and more people
safely in our communities.

To offer an analogy to medicine: when a doctor estimates the deadliness
of a medical condition, the severity of symptoms is certainly a factor, but
what 1is far more significant in a prognosis is the availability of an appropriate
treatment for the patient’s condition. The question is not just: how sick are
they? It i1s also: how capable are we of curing them? Doctors remain
interested in the causes and symptoms of their patient’s illness, but not simply
as a means of identifying the extent of the sickness. They are interested
because this understanding will help get the person well, and we will all be
better as a result.

These same doctors would concede that a quarantine sometimes works,
but they also would insist that it 1s a highly unsophisticated tool. We know
that if we as a society found ourselves indefinitely quarantining more than 2
million of our members on any given day (and if that number were more
than four times what it had been just thirty years earlier), we would
understand it as a state of emergency and we would turn our attention to
developing other strategies, if only because we could not tolerate—
practically or morally—the separation of so many of our loved ones for so
long without trying to do something different.

None of this is to say that our society is ready to do away with prisons
today. Although they are limited in efficacy and dehumanizing to those
incarcerated there, it would be irresponsible to pretend that the capacity
exists yet to safely hold all people accountable in other ways. Even though



punishment for punishment’s sake runs contrary to the demands of
accountability and to survivors’ expressed desire for interventions that reduce
the likelihood of further harm, that does not mean that incapacitation has no
value in temporarily securing safety in certain situations. Some people who
pose an immediate risk to others need to be separated from others, but
confinement does not require degradation, and prisons throughout the
world demonstrate that it is possible to take people’s freedom without also
taking their dignity and safety.®?

We can acknowledge that incapacitation has its place. But we have to
acknowledge equally its limitations, including its deficiencies in producing
safety in both the short and the long term. We might think of it as a tool
that is a blunt crude placeholder—one that at times accomplishes something
no other tool in our toolbox can, but at a great price that is increasingly too
high for us to pay. As such, it is a strategy from which we must earn—
through advocacy, innovation, and rigor—our independence.

Retribution

The one thing punishment can always be relied on to produce is
punishment. Advocates of retribution believe in the value of punishment for
punishment’s sake, in part as the one way a society can convey its

unequivocal disapprobation of a harmful act.”

Theorists also suggest that
retributive justice can satisfy a society’s desire for revenge, allowing the state
to fulfill that emotional desire and thus resolving the individual’s craving to
do so outside the law.™

The problem is what happens when the retributive impulse runs contrary
to the well-being of a society. What if incarcerating someone increases the
risk to the public safety and fails to meet the needs of the person who
survived the crime? To what degree do we do something for “its own sake”
when its impact 1s harmful, including to those who were harmed in the first
place? Even if the state’s job is in some ways to displace individual impulses
to seek revenge, the state 1s not required to do so in a vengeful way. Surely,

we can do better than a codified version of individual hatred, especially since



we know that revenge fails to produce the kind of satisfaction we expect or
hope it will in our moments of greatest grief and outrage.®

When we build policy that is based on an assumption of deficient
morality in communities with high rates of violence, we betray a
dehumanizing disrespect for the people who live there—who want the
violence in their lives to stop more than anyone else does. But we also risk
imposing strategies that run contrary to the very markers of morality that
hold the community together, including humility, connection, mutual
responsibility, and a prohibition against throwing anyone away.

Retribution becomes more complicated when we recognize that those
we are punishing are almost invariably also people we have failed to protect.
Nearly everyone who commits violence has survived it, and while that in no
way excuses their actions, it reminds us that state-conducted retribution for
violence is carried out almost entirely against survivors of violence.*® We can
develop respectful methods to hold people accountable that deny neither
their culpability nor their humanity, but when our aim is simply to inflict
pain, we end up hurting people our society failed to protect from
victimization and harm in the first place.

Retribution sits uncomfortably at the intersection of two aspects of our
responses to harm: our desire for people to suffer and our desire for people
to change. When those desires are in conflict, retribution always chooses
suffering at the expense of change. This is not just about a trade-off in
values, though. Prioritizing suffering over change becomes even more
difficult to defend when we understand that the pain the state inflicts all too
often makes it more likely that others will sufter, and this means the state is
knowingly engaging in a form of punishment that has been demonstrated to
diminish safety and to generate future pain. That is not what government is
for.

But there is another option. It involves remembering that whatever
moral basis for retribution exists does not lie in some inherent value of
causing pain. Rather, it lies in the inherent value of what and who was
disregarded in the crime. This means the moral requirement is not simply to
convey our collective disapproval of the harmtul act, which is always only a
negative gesture, but even more so, to convey positively our respect for what
that act damaged. Doing so demands that we do not just judge the person
who caused harm, we value the person who was hurt; we do not just judge



violence, we value safety and dignity. So the issue is not just how we show
our condemnation, but how we affirm unequivocally and powerfully the
importance of what was violated—without destroying the person who
violated it. Seeking to express this affirmation socially and structurally points
us in a different direction than simple retribution (not coincidentally, one
that crime survivors point to as well): it points us toward accountability.



3

In Praise of Accountability

For all the faults of prison—the dehumanization, the prevalence of violence,
the human and financial cost, the impracticality, the collateral consequences,
the impact on families and other loved ones—it has another flaw that is
rarely talked about: prison is a poor vehicle for accountability. This may
sound strange in a country that has equated punishment and accountability,
but the two are not the same.

When it comes down to it, being punished requires only that people
sustain the suffering imposed for their transgression. It is passive. All one has
to do to be punished is not to escape. It requires neither agency nor dignity,
nor does it require work. It is undeniable that we as a country are tough on
crime—particularly if we use the word “toughness” to signify acts of
aggression. But in essential ways, prison lets people oft the hook. No one in
prison is required to face the human impacts of what they have done, to
come face to face with the people whose lives are changed as a result of their
decisions, to own their responsibility for those decisions and the pain they
have caused, and to do the extraordinarily hard work of answering for that
pain and becoming someone who will not commit that harm again. While
incarcerated, people are brutalized, but they are also systematically protected
and excused from all of those human burdens. Prisons render the most
important kinds of human reckoning nearly impossible.

It is my belief that when we hurt people, we owe something, and one of
the things we owe is to face what we have done. In that sense, when it
comes to demanding that those who have committed wrongdoing pay that
debt, there is nowhere softer on crime than prison. Our criminal justice
system at once inflicts harms in ways that are inconsistent with human



dignity and safety and, at the same time, is built precisely to excuse people

from the obligations that do arise from hurting people.

When I was in my early twenties, [ was teaching creative writing in a
federal prison (with all the passion, commitment, hubris, and entitlement of
a young white woman committed to changing the world). While I was
there, I did something that I learned later is a widely recognized faux pas: 1
asked everyone what they did to get locked up. And the answers I got were

explanations like: I caught a case. I got hit with ... I got slammed for ... The
DA did this ... My lawyer did that ... This snitch ... All of the answers were

in passive tense; none exhibited real agency. It took until what might have
been the one-hundredth person I asked before I got a response in the simple

past tense: I killed a man. And it was when the man said that in no uncertain
terms that I noticed the passivity and lack of responsibility in all of the other
answers | had heard.

That is not because the people I asked were bad people. It is not even
because they were not remorseful. It 1s because the criminal justice system is
like kryptonite to accountability. If you are among the people who get
caught for what you do, the one person who is formally on your side is your
defense attorney, and the first thing that lawyer tells you to say (if you have
an attorney who is good at the job) 1s “not guilty”” So from the outset, those
who have your interest at heart, those who see your humanity more than
others do, those who have heard your whole story, stand on the side of
denial. And then the process continues until, almost invariably in our system,
you take a plea.! Almost invariably, this plea will be to something other than
what you did—usually something less, though at times something more or
just different. For instance, if you robbed someone and made a bargain with
the prosecutor, you might take a plea to attempted robbery, even though you
did more than attempt it. Similarly, if you and a friend robbed someone and
your friend had a gun you did not know he had, you might take a plea to
armed robbery, even though the gun was not yours and was never in your
possession. You allocute—meaning that you describe in court what and
when you did what you are admitting to—and the content of that is dictated
not by what occurred, but by what your attorney instructs you to say, given
the parameters of the plea you have negotiated.



And then you go to prison, where virtually no one talks to you about
your crime—mnot the corrections staft, not the other incarcerated people,
often not even your family on the phone or during visits. You may choose,
in that context, to maintain your innocence. At the very least, you may deny
or minimize or just obscure your guilt. And then you come home. And you
have been supported to feel a lot of things, but remorse may not be primary
among them. And when it is not, people see that in you—the way in which
you are not fully settled in your responsibility—and they think you did not
get it, that you should have served more time, that the sentence was not long
enough to “teach you a lesson”” And though that assumption 1is
fundamentally flawed, their notion that something was missing is accurate.

For all the ravages of prison, it insulates people from the human impact
of what they have done. While it is my belief that the people who commit
harm do not belong in cages, should not be beaten, should not be sexually
assaulted, should not be separated from everyone they have ever loved, it is
also my belief that if we hurt someone, we have an obligation to face that
pain, to face the person who felt that pain, to answer their questions, to hear
how it affected them and their loved ones, to sit in that fire. That is in part
because when we cause harm, we misuse our power, and accounting for
harm therefore requires that we invert that misuse and put our power in
service of repair. For all our fierce punitiveness as a nation, we do not
require that of people. To the contrary: prison takes away the very power
people should be obligated to use to make things right, thus rendering the
possibility of repair nearly impossible. In that way, we let people oft, and we
let them off from exactly the thing the survivors of their crime need most.

It 1s hard to apprehend the full scope of what we have lost as a nation by
allowing punishment to displace accountability. And although no new future
ever erases history, we still have the opportunity to reverse that displacement,
to reclaim what we have given up and what has been taken from us, and to
begin the work of building the accountability-based culture we all deserve.

Often, people who recognize the harms caused by punishment seek to
replace it with mercy. While mercy must have a central place in justice, on
its own it i1s not an adequate substitute for punishment. Mercy alone often
fails to acknowledge the suffering of those harmed or to take seriously the
responsibility of those who caused that pain. That 1s in part because mercy is



not precisely about the people who have caused harm at all—it is about
those of us in a position to determine what should happen to them.

This is not an argument against the need for mercy. Mercy is essential.
But we must be clear about what mercy 1s and 1sn’t, and what it can and
can’t do. Most simply, mercy 1s “compassion or forbearance shown especially
to an offender [sic] or to one subject to one’s power.”? It is, fundamentally,
about the choices available to those in a position to punish. As Bryan
Stevenson, one of the prophets of our time, teaches us:

There 1s a strength, a power even, in understanding brokenness,
because embracing our brokenness creates a need and desire for
mercy, and perhaps a corresponding need to show mercy. When
you experience mercy, you learn things that are hard to learn
otherwise. You see things you can’t otherwise see; you hear
things you can’t otherwise hear. You begin to recognize the
humanity that resides in each of us.’

Mercy is as much about those of us extending it as it is about those who
receive it.

Choosing mercy can therefore be a moral and ethical act on the part of a
country that is—as we almost certainly must be—obligated to a combination
of gentleness and restraint in the face of the harm it has caused through the
unjust exercise of its power throughout history. As such, mercy is a requisite
element of justice. But mercy fails to replace punishment or constitute
justice on its own because it does not include what is required (a) for the
person who has been harmed, or (b) on the part of the person who has
caused harm. Accountability offers both of these.

Just as mercy requires the right exercise of power on the part of those
positioned to punish, accountability requires the right exercise of power on
the part of those who have misused their power in causing harm. True
accountability is not neutral—it is a set of actions as equal and opposite as
possible to the wrongful actions committed by the person who caused harm.
[t is the active exercise of power in the opposite direction of harm; as such, it
is a force for healing.

At its best, accountability completes mercy in generating justice. It does
so by meeting a humane restraint of power (on the part of those in the



position to punish) with a humane exercise of power in return (on the part
of the person who caused harm). Justice, then, exists when all parties
exercise their power in a way that 1s consistent with the humanity of
everyone involved and in the interest of the greater good. In the aftermath of
violence, mercy plus accountability equals justice.

Those of us who know that our current system of punishment is
dehumanizing emphasize that people are more than their greatest mistakes.
We are right to do so. But too often we arrive at that ratio by shrinking our
estimation of the harm done; we minimize it so that it appears palpably
smaller than the person who caused it. That instinct is wrong, in part
because our minimization is often dishonest, and in part because in
minimizing the harm, we shrink the space allowed for the pain of the person
who survived it, someone who belongs to us, too. Instead, we should
acknowledge that even when the harm is great, even when it is massive, the
humanity of the person who caused it, even then, is greater. We get the ratio
right not by shrinking our estimation of the harm but by growing our
estimation of the person who caused it. We are misunderstanding Bryan
Stevenson’s teaching that “each of is more than the worst thing we have ever
done” if we take it to mean that the harm we have caused is not so big, that
it can be explained away, that it can be diminished. That is not the lesson as I
understand it. He 1is not teaching us that the harm is smaller; he is teaching
us that we are, each of us, larger: large enough for mercy, and large enough,
[ would add to his offering, for accountability, too.

Distinguishing accountability from punishment requires a rigorous
understanding and shared definition of what accountability means.
Accountability requires five key elements: (1) acknowledging responsibility
for one’s actions; (2) acknowledging the impact of one’s actions on others;
(3) expressing genuine remorse; (4) taking actions to repair the harm to the
degree possible, and guided when feasible by the people harmed, or “doing
sorry”’; and (5) no longer committing similar harm. Each step has meaning
and benefit for the responsible party, for the harmed party, and for the larger
community or society. These benefits take work to produce. Unlike
punishment, accountability is not passive. Far from it. It is active, rigorous,
and demanding of the responsible person’s full humanity.



Step L Acknowledging Responsibz’lity for One’s Actions

Accountability begins with truth-telling. First, people who caused harm
acknowledge what they did and own their responsibility for the choices they
made. For the responsible party, this 1s at once a vulnerable and a powerful
process. It is vulnerable in the way honesty is vulnerable: it requires
abandoning the wide variety of defenses the person may have previously
deployed, including denial, dishonesty, minimization, excuses. In
relinquishing those defenses, responsible parties willingly expose themselves
to judgment and to the consequences—emotional, interpersonal, and
external—arising from that judgment. The escape hatch closes and they
place themselves firmly in the space of accountability, where the only way
out is through. In court, when responsible parties plead guilty, they are
almost always certain what consequences will result: a plea bargain is
typically negotiated before people take a guilty plea, so in telling whatever
portion of the truth they tell in court, they know precisely what the price
will be. The same is not true in an accountability process between people,
whether that is a formal restorative justice process or a less structured
interpersonal one. Telling the truth is an act of moral integrity, a
relinquishing of a certain kind of control, even a leap of faith—and the
outcomes that may arise are potentially vast and not yet settled, because it is
the process of accountability itself that will determine them. In a culture
where we so often associate protection of ourselves and others with secrecy
and even deception, and where we have so few models for meaningful
accountability, this exposure can be terrifying. Truth-telling trades the
relative certainty of denial for the uncertainty of repair. While denial offers
no future transformation and repair does, the choice to shift from one to the
other is nonetheless often chilling for responsible parties.

Parallel to that vulnerability, which relinquishes one kind of power, is an
equal assumption of a different kind of power. Anything or anyone whose
roots are in dishonesty is never firmly planted. To deny our actions, we must
deny both the truth and our own agency. We do that mostly because of
shame and fear; we are ashamed of what we have done and afraid of the
consequences we will face for having done it. In telling the truth, responsible
parties stand up to shame and fear in a place of their own power. (Some



might call it love.) It 1s the first step toward embodying the reality that they
are more than the thing they have done. This becomes possible because
acknowledgment of harm is also an acknowledgment of the responsible
person’s own agency. They are not passive, not invisible, not absent, not no
one or nothing, not only someone to whom something was done. They are
someone who did something. And people who did things are people who
had—and have—power: the power to make choices and act on those
choices. That power is a dimension of the responsible party’s humanity, and
it is that very same power that they will draw on to make things as right as
possible. Someone who did something wrong is also someone who stands to
make something right—because those actions draw from the same source.
Someone in denial has no pathway to repair. Acknowledgment at once
claims and creates one’s potential to walk that road.

This truth-telling that marks the inception of accountability is also
essential for the survivors of harm. For survivors who have great clarity
about what happened to them or their loved ones, the responsible party’s
denial can feel deeply offensive, enraging, disrespectful, and dishonoring of
those harmed. For survivors whose experience of the harm i1s more
muddled, denial can induce all of that and more. It can shake their sense of
certainty about what took place, a certainty that is already vulnerable to the
distortions in memory caused by trauma itself. In doing so, it can feed their
sense of self-blame: if they are sure only about their own actions but not the
other person’s, it becomes all too easy to focus on what they themselves did
and didn’t do.

In the aftermath of harm, survivors need to locate responsibility
somewhere. When the person responsible for the harm is denying (or just
not openly accepting) their role, it can be common for survivors to assign
that responsibility to their own actions. The fuzziness of memory combined
with the corrosive effect of self-blame can interfere with survivors’ sense of
entitlement to healing and can diminish the likelithood that they will talk
about what happened to them and seek support to address their pain. At the
very least, when responsible parties have not acknowledged what they did,
survivors bear the unilateral burden of holding that truth. But when
responsible parties tell the truth, they share the burden of holding what
happened and validate the survivor’s experience. This validation can help
eradicate survivors’ doubt, minimize or sometimes even eliminate their self-



blame, reinforce their sense of reality, and give them a grounded basis for
healing. For survivors whose memory of an incident is clouded or
interrupted by trauma, the responsible party’s recount of what happened can
fill gaps in their memory and support them in the process of creating a
coherent narrative, one of the most critical bases for recovery and healing.

The truth can also start to answer other questions about why what

happened happened. So often that why is what creates the greatest disruption
to a harmed party’s sense of meaning, faith, and trust. In offering some

clarity about why, the responsible party’s truth-telling can offer the harmed
party a tool to deploy in their effort to rebuild a narrative they can inhabit.
This is sometimes true even when responsible parties are not (or not yet)
insightful about their actions, and even (for this part of the process) if they
are not fully remorseful. Survivors are often extraordinary at metabolizing
just about anything into healing.

It 1s clearly preferable for harmed parties to hear from responsible parties
whose truth is untinged by excuses or hate. But even in cases when the
truth-telling 1s ugly, the fact of its honesty can be clarifying and steadying for
harmed parties in a way that opens a door to transformation. The truth gives
them ground on which to stand as they do the hard labor of healing. That
ground need not be a bed of flowers—it need only be solid and real.

When responsible parties acknowledge what they did, they also
strengthen the community’s capacity to come through that harm. Violence
rips something in the social fabric. Since a good society or community is
supposed to be capable of shielding people from harm, incidents of violence
implicate the society or community as a whole and damage people’s trust in
its capacity to protect them, its legitimacy as a binding force, and the group’s
ability to fulfill its responsibility to its members. Mystery or disagreement
regarding what happened can make it impossible to fully mend the tear
caused by violence. Acts of violence require resolution. When they are not
anchored in acknowledgment, that resolution can take a variety of unhealthy
and damaging forms. It can take the form of retaliatory or reactionary
violence rooted in anger and fear. The resolution can involve the divestment
from systems of support and protection—whether those are in family, in
community, or with state actors such as law enforcement. It can ossify into a
collective story of helplessness, lawlessness, immorality, and the inevitability



of arbitrary loss and pain. None of these resolutions includes a pathway to
mending.

When a responsible party tells the truth, that pathway is opened.
Nothing becomes inevitable—truth-telling is not an act of magic that
renders everything as it was or better. Rather, it allows a community to form
a collective narrative and response that accurately assigns responsibility
(including to actors other than the responsible party) and charts a way
forward to repair. That repair may be about returning things to the way they
were as much as possible. Or it may be about identifying forward-looking
strategies that address the underlying factors that made violence likely in the
first place. Regardless of how a community or society moves forward after
harm, the shared basis in truth and responsibility opens a range of options
that otherwise continually slip our collective grip.

Step 2: Acknowledging the Impact of One’s Actions on Others

If the first part of truth-telling is about people acknowledging what they did,
the second 1s about acknowledging what results those actions caused. While
the first opens the floodgates, this part is often the flood. It is hard for any of
us to acknowledge and live with the fact that we are someone who has hurt
people badly. It is hard to face the pain we have caused honestly and openly.
When that pain is not before us, we can underestimate and understate the
impact of our choices. We can imagine the effects of our actions were not as
bad as we may fear they were, diminish our estimation of how far those
consequences reach and how deep they go for those we harmed, and
imagine that we only affected the person we hurt directly, without seeing
the pain we caused to those they know and love.

We can tell ourselves that things are not all that different because of what
we did—that the world was already hard, that pain was already prevalent,
that violence was already normal—and that our choices did not do much to
change what is real. We can think of times we survived violence, minimize
our sense of how bad those were, and tell ourselves a story that others must
be fine. Even if we know, as we often do on some level, that what we did
must have caused great harm, we can acknowledge that secretly without



making our acknowledgment visible to anyone else. We do not have to see
someone look at us as we hear them describe what we have done and search
our eyes for an indication of what that information means. We can hide.

In this part of accountability, we give up that unearned right to remain
hidden. We listen. When possible, we listen directly to those we harmed. We
listen as they describe how they experienced the harm we caused and how
we appeared to them in the moments we were at our worst. We listen as
they tell us how they felt at the time, how they felt immediately after, how
they have felt since. We listen as they tell us the way our choices have
reverberated through their lives. We listen to their pain, to their rage (at us),
to their disgust (with us), to their sadness, to their fear. We listen to what
they have lost—what we took from them—and what they fear they may
never get back. We listen to how they are changed, how their sleep and their
appetite and their safety and their love are all changed—Dby us. We listen and
we do not explain or deny or correct or diminish what they are saying. We
just bear witness to what we have done. And as painful as it is, perhaps even

because it is painful, that act of witnessing dignifies us in a way the harm we
caused diminished our humanity.

It would be hard to overstate how hard that witnessing can be for people
who have caused harm. At Common Justice, we worked with a young man
who had been involved with a gang since he was no older than eight. He
had witnessed all sorts of violence, survived all sorts of violence, committed
all sorts of violence for which he had never been caught, and finally he had
been arrested for a robbery and assault that landed him in our program.
Three months into his time with Common Justice, he sat in a restorative
justice process with the young man he beat and robbed, and with the man’s
mother. They were together for hours and reached agreements about how
he could make things as right as possible. When the circle ended and

everyone else had left, he turned to me and asked, Can I stay in your office
for a few minutes before I leave? It was late and the office was closed. 1
asked him why. He said to me, I just don’t want to go back outside until my
hands stop shaking. This is a young man who I suspect could hold a gun
without even a hint of a tremble. He said, You know, for all I've done and
all that’s been done to me, I don’t know if I’ve ever heard a real apology



before. Do you think I did all right? 1 answered, I think you did great. And

he said: Pardon my language, that is the scariest shit I ever did.

In a fundamental way, what is required in acknowledging the impact of
our actions can be harder—even scarier—than prison. It is not more violent,
not more demeaning, not more debilitating to one’s future. It does not
expose people to greater degradation or pain. But it does require of people
the one thing prison almost never does: facing the people whose lives
they’ve changed, as a full human being who 1is responsible for the pain of
others.

This acknowledgment, as difficult and powerful as it 1s for the responsible
party, can be of great value to those harmed. Just as responsible parties telling
the truth about what happened can shift the burden of holding the story
from the harmed party alone to the harmed party together with the
responsible party and the community, so can responsible parties’
acknowledging the impact of their actions more evenly distribute the heavy
weight of that burden.

Most often the experience of violence includes the responsible party
being indifferent to, appearing indifferent to, or even taking pleasure in the
pain they cause the harmed party. In accountability that dynamic is reversed,
and the responsible party has to face that pain as someone who sees and
experiences it as wrong. The truth that is told in this phase of accountability
is not the technical truth of what happened, but rather the moral truth—that
the responsible party had no right to hurt the other person, that the harmed
party was undeserving of that pain, and that the pain was the responsible
party’s choice and therefore their fault. And if it was their fault, it was not
the harmed party’s fault.

That formulation sounds simple, but for survivors, knowing and
believing that the pain we survived was not our fault is one of the hardest
and most transformative things we can come to understand as we heal. This
recognition of our pain and the responsible party’s accountability for it can
quiet something in us. For all of the ways we turn that pain inward, it can
help quiet our self-blame. And for all of the ways we turn that pain outward,
it can help quiet our appetite for revenge.

Some argue that the desire for revenge is a fundamental part of human
nature.* It is certainly common among those of us who have been harmed.



Like its sister, rage, it can have a variety of targets: it can be directed at the
person who caused harm, at the people or society who allowed it, even at
God. Rage 1s a more general feeling; revenge is action-oriented. It is the
desire to inflict injury of some kind—whether physical, emotional, financial,
or otherwise—on the people we perceive as responsible for our pain. We
usually seek to inflict an injury we consider comparable to the one we
sustained.

While I believe it is in the interest of survivors to move through and past
the desire for revenge in time, and though I know that acting on revenge can
create pain for everyone involved and fuel cycles of violence, still, I do not
believe that the desire for revenge 1is pathological, unhealthy, or
inappropriate. That said, neither the fact that it is none of those things nor
the fact that it is common means that it is fundamental to human nature. I
do not actually think that it is. Instead, I am persuaded that the emotion that

is fundamental to human nature is a need for recognition, and that revenge is
one form that recognition can take—and in the absence of other options,
sometimes it is the only form available.

The desire for revenge typically resides between two people. But the
feeling that underlies it is not just about an interpersonal relationship—it is
about a loss of and betrayal by community or society as a whole. It is in our
nature as people to need to feel connected to something larger. We identify
as part of our families, our neighborhoods, our cities, our countries, our
faiths, our races, our genders, our political affiliations, our organizations, our
communities, our histories, our ancestors. We are who we are because of

those to whom we are connected. The Bantu phrase ubuntu, roughly
translated as “I am because we are,” names this human quality. When we are
part of something, that thing changes us, and when we change, that thing
changes, too.

When we survive violence, we are transformed by it. The nature of that
change varies widely, but the fact of it is nearly universal. And if we are truly
a part of something, if our existence and membership in something larger
than ourselves is real and matters, then that change in us should show up
somehow in our world. When our pain is not acknowledged, the ways we
are changed have no bearing on our world. Everything goes on as it did
before. Here we are, fundamentally different than before, and here the world



1s, exactly the same. That disconnect can feel like unbearable isolation to
survivors. As creatures of belonging and of community, it is not our nature as
human beings to be so isolated. We fight it. And when what we are fighting
is the invisibility and irrelevance of our pain to others, then in our fight we
make that pain visible and we make it relevant.

One way we can do that is through revenge. When we enact revenge,
the world 1is different because of what happened to us. Someone who wasn’t
hurting is hurting now because of us. That difference, ugly and largely
unsatisfying as it may be, can feel like an affirmation of our connection and
our influence on the larger thing of which we are a part. But though it may
be a form of what we need, revenge is not itself the thing we need. It is not
more pain that affirms us and quiets the terror and injustice of isolation.
What we need is for something in our world to reflect what is different in

us. What we need is to be recognized. As so many characters in movies say
before carrying out retaliatory violence, “You see me now.” Revenge is in
part an inescapable demand to be witnessed.

The fundamental human need that can manifest as revenge, particularly
when it is otherwise unmet, is the need for recognition. Recognition affirms
our membership in something bigger than ourselves and our importance to
that larger group. It affirms that when we are difterent, so, too, is the world,
and in that way recognition combats our isolation and the legitimate terror
that accompanies it. When that recognition comes from the responsible
person, and especially when it is witnessed by community, it can fulfill the
need that underlies the desire for revenge and can, not always but often,
release survivors from it.

In serving as a reflection of and contributor to connection in this way,
responsible parties’ acknowledgment of their actions’ impact can form the
basis for the mending a community must do in the aftermath of failing to
protect one of its members. Just as the responsible party’s acknowledgment
reflects the interconnectedness of people, the community affirms its potential
role in healing that pain and in transforming the conditions that made the
pain possible in the first place.

Step 3: Expressing Genuine Remorse



Acknowledging the impact of one’s actions does not in itself include
recognizing the wrongfulness of those actions. That is where remorse comes
in. Remorse is the sense of self-reproach, guilt, or distress arising from the
wrongs one has committed. It is an acknowledgment that one was wrong,
and at its best, that one 1s indebted as a result.

Professor Pumla Gobodo-Madikizela, who served on South Africa’s
Truth and Reconciliation Commission, has described remorse this way:

[Empathy] is why a perpetrator can rise beyond guilt and shame
to touch that place of remorse, which is a very vulnerable place.
There, a perpetrator has to recognize their own brokenness,
because for them to have violated and dehumanized a victim,
they had to dehumanize the self first. They rendered themselves
inhuman in order to conduct their terrible deeds.

So remorse is a recognition of deep human brokenness, and
it 1s also the possibility—the place where it becomes possible for
the perpetrator to reclaim their rights to belonging in the realm
of moral humanity.®

In its overall place in the larger process of accountability, the expression
of remorse is a critical part of the inversion of power that accountability
requires. It is, to put it simply, a way for a responsible party to use his or her
power for good. And because it is an exercise of power, it is rooted in
agency, which in turn is rooted in the responsible party’s persistent and
always reparable humanity. It is an act of human grace and of goodness. Or
as Gobodo-Madikizela puts it beautifully, “How does the other present their
humanity? Through remorse. Remorse is a truly human phenomenon.
Remorse cannot be evil.”®

Remorse belongs to the world of accountability in ways it does not
belong to the world of punishment, no matter how much our voracious
appetite for punishment compels us to try to fit in there. Central to the
problem with punishment is that it is inherently something that is done to us
by someone else. One way we can approach being punished is to no longer
engage in the behavior that resulted in our punishment. But we can just as
easily continue that behavior and merely work to ensure that we are not
caught. Forms of punishment that do not include the human reckoning of



accountability and the human grappling of remorse rely exclusively on
extrinsic motivation—a threat from outside. One of the effects of
accountability is to help foster people’s intrinsic motivation, which manifests
in part as remorse. Intrinsic motivation is always a more reliable driver of
positive behavior than anything extrinsic. Because although we can
sometimes escape the police, we can never escape ourselves.

The nickname of one of Common Justice’s first participants before he
came to us was The Enforcer—and not for enforcing high ethical standards.
When he graduated, I was not sure whether he would continue to behave as
he had with us or revert to his patterns before he started the program. So I
asked him. We were walking back from court, where the felony charges
against him had just been dismissed, and I asked, “Now that the threat of
prison is no longer hanging over your head, are you just going to go back
and do the same stuft you used to do?” He said, “Nah.” (He was never much
of a talker.) I asked him to be more specific. He looked me straight in the
eyes and said, “No. It’s just that, you know,” and he pointed to his heart,
“the judge is in here now.”

This young man had done what social workers talk about as shifting from
extrinsic to intrinsic motivation—from being driven by a fear of punishment
to being driven by his own internal moral compass.” Intrinsic motivation has
been demonstrated to be a more reliable and durable predictor of positive
behavior than is extrinsic motivation, in part because of its inherent
legitimacy to the person who experiences it—a legitimacy that can be
undermined by external sources of control. As the restorative justice
practitioner and teacher Kay Pranis puts it, “The use of authority
undermines the development of responsibility and self-regulation.””®
Intrinsically motivated, the responsible party in this case was not motivated
just by a desire to stay out of jail, but by wanting to feel at peace with
himself, to go to sleep at night with a clear conscience, to be proud, to live
in line with his values. He was remorseful. In that remorse, he was answering
to himself. And when a person becomes someone who answers to himself, it
means that he is never beyond the reach of the force that keeps him living an
upright, ethical, and meaningtul life.

For people who are harmed, the responsible partys expression of
remorse can open more options to them about how they wish to relate to
the person who hurt them. If they have been consumed by thinking of the



person who hurt them, they can begin to do so less often and move forward
with their lives. If they have been avoiding thinking of the person who hurt
them, they can face him or her more directly and turn their attention to that
person as the subsequent process of repair ensues; they can sit in their rage
toward the person in a way that i1s reflected back to them by that same
person as legitimate; and sometimes, depending on what we mean by the
term, they can forgive that person.

Many people regard the expression of remorse, which sometimes
manifests as an apology, as the gesture that opens a pathway to forgiveness.
For some, remorse is not sufficient, and for others it is not necessary for
forgiveness. For some, forgiveness is deeply interpersonal and resides
between the harmed and responsible party. For some, it is a deeply spiritual
process that lives primarily between the one forgiving and God. For some, it
1s solely personal and is largely about the forgiver’s own release and
reconciliation with what was done to them. For some it is highly pragmatic
—some of these people have described it as “giving up all hope for a better
past.” For some it 1s a combination of these or something else entirely.

In my years doing this work, I have come to think of forgiveness rather
simply as relinquishing our desire to see the person who harmed us suffer. I
know that forgiveness does not require minimizing or even accepting the
harm done; it does not require embracing the other person; though others
would disagree, in my view it does not even require no longer being angry.
At its most basic, perhaps it just requires separating one’s well-being from the
other person’s suffering. That separation can be based on a profound sense of
proximity—whether a literal connection and closeness to the person who
caused harm or a broader sense of one’s unalterable interdependence. But
based on the healing processes I have had the honor to witness, I believe that
the separation of well-being from another’s suffering can also be based on a
sense of distance—a feeling or belief that one will heal on one’s own, in
one’s own community, without regard for what the responsible person says
or does. It is beautiful when forgiveness arises out of intimacy and proximity,
but that is not the only time it is beautiful.

If we act on the working definition of forgiveness as relinquishing a
desire to see the other suffer, then forgiveness is deeply practical. However
convenient it might be if it were otherwise, the truth is that someone else’s
suffering does not relieve us from our own. If it did, given our



unprecedented use of punishment, the United States would be not only the
safest nation in human history, but also the most healed. If causing pain
relieved our own, then those of us who have hurt people would be steadied
and eased by having caused so much suffering. But we are not. Violence
begets violence begets violence. When we rely on the infliction of suffering
as the solution to our hurt, whether by doing it or longing for it, we remain
trapped in that pain, because the remedy we are counting on just will not
work. When we break from that reliance, we can begin to pursue other
pathways to the recovery and healing we deserve.

Regardless of the relationship remorse does or does not have to
forgiveness in any given instance of harm, it is the turning point in the
accountability process between the past and the future. The first two steps
(acknowledging the actions and acknowledging the impact) are backward-
looking and the last two (repairing the harm and never hurting anyone
similarly again) are forward-looking. Remorse sits between these steps on
either side. It is present and looks straight ahead, into the eyes of those who
were harmed, and recognizes the wrongfulness of the actions and the
legitimate pain the responsible person feels about the resultant harm.

At its best, remorse also includes acknowledgment of and sorrow about
the impact a responsible person’s actions had on his or her community or
society. When remorse 1s broadened to include the larger network of those
impacted, the opportunities for repair broaden as well. If the harm is solely
interpersonal, all repair will have to happen solely between the people
directly involved. But if the harm is broader, then the site of repair may be
elsewhere: it may involve the responsible party “paying it forward,” fostering
the well-being of others who were or could have been harmed by the kind
of choices the person made. And when the site of the repair is in the
community, then community can join in that repair, and can be mended,
too.

Step 4: “Doing Sorry”: Taking Actions to Repair Harm to the Degree
Possible, and Guided When Feasible by the People Harmed



The fourth step of accountability moves us into the future. It is the stage
when people who have caused harm engage in the acts of repair to which
the combination of their humanity and their actions obligates them.
Punishment does not require such acts. Despite what we may assume, the
fact that we insulate the people we incarcerate from these obligations is not
merciful in any way, because it does not protect them from our power, but
rather separates them from theirs.

Our failure to demand that people act on their accountability intensifies
the overall dehumanization built into our approach to punishment. We tell
our national story about violence and punishment almost as though we are

talking about werewolves: The moon comes out and their claws come out

and they ravage people. When we talk about people who commit violence
as monsters (or “superpredators,” if you prefer), we often viciously deny
them the benefits we afford to people we consider fully human, but we also
do not hold them to the obligations to which we hold people whose
humanity we do not question. We never ask werewolves why they did what
they did, never expect them to account for their choices or make things
right. And the only tactics we have to manage werewolves’ behavior are to
kill them or put them in a cage. Those are frighteningly similar to the two
main options available in our criminal justice system for responding to
serious violence.

But it turns out that people who commit violence are not monsters.
They are, in fact, fully human. Every one of them. They are not overtaken
by the moon; they make choices, even if they are constrained ones.
Committing violence is a choice we make that is rooted in our values,
beliefs, expectations, and experiences, and constrained by our contexts.
When people are given the opportunity to consider and transform those
values, beliefs, expectations and experiences, even within the persistent
constraints of harmful or oppressive contexts, they can make different
choices. The upside of being fully human is that we can transform. The
downside (or what initially may feel like one) is that we are accountable for
what we do.

Accountability is not just a feeling. It is a way of behaving. In 2006,
when I was planning Common Justice and serving as the deputy director of
a program for young men coming home from a jail on Rikers Island, one of



the participants asked me what accountability meant. Typically I would have
loved this question, but I was busy that day and, admittedly, impatient. I
barely looked up from my computer screen and said to him, “Accountability
1s doing sorry.”

While I am not proud of my impatience that day, I think the definition I
offered was right. Accountability is not just about being or feeling sorry—it
1s about a set of actions that demonstrate remorse in practice. And it is not
the feeling of remorse that delivers us from our shame—it is the practice of

accountability in action. It is doing sorry. That is in part because the
inversion of the misuse of power requires not just the absence of negatively
used power, but the presence of that person’s power positively used.

In processes of repair, including restorative justice ones, that exercise of
power is shaped by the acts of witnessing and acknowledgment, but also by
the action-oriented agreements reached about how the responsible party can
make things as right as possible. These agreements are not commitments to

feel or be something—they are commitments to do something. The actions
may include acknowledgment or restitution to the harmed party, service to
the community, or the rigorous development of the responsible party to help
ensure that he or she will not commit further harm. It is the completion of
these agreements, not merely the formulation of them, that constitutes
accountability. After all, we are not dignified by making a promise; we are
dignified by keeping it.

Responsible parties know this. Many do not consider forgiving
themselves for what they have done until they have fulfilled the promises
they made to those they harmed. Time after time, when we ask responsible
parties after a restorative justice circle with those they have harmed whether
they feel some measure or relief, they tell us that they will feel relieved when
—and only when—they have kept the promises they made in that room. For
many responsible parties, the scope of commitments they make in these
processes can be overwhelming, but nonetheless, they also bring about some
measure of calm. That is because the agreements concretize repair in a way
that makes clear to responsible parties that such repair is, despite what they
feared, possible. Through these processes, they turn the corner, see down the
long road to “doing sorry,” and know they can walk it.



All too often, when people become persuaded of the wvalue of
accountability, they seek to cultivate it in people who have caused harm only
by integrating a greater focus on remorse in prisons. This is not what a real
understanding of accountability calls for. It is entirely possible to support
incarcerated people in developing a deeper sense of responsibility and
remorse, and a number of transformative and principled programs do so. But
prison is not built for accountability—not only because of the nature of
prison, but because of the nature of accountability.

First, accountability as “doing sorry” requires the right exercise of
power, and prison is designed to restrict people’s power—the very power
they would be morally obligated to use in the service of repair in a culture
based on accountability. But the disconnect between prison and
accountability is even more than that. Accountability i1s multidimensional. A

person is not just accountable for something, but also to someone. That is
different from punishment, which is one-dimensional. A person is punished

for something. Period. Nothing about the person to whom something is
owed. In that sense, accountability is about relationship—and prison, based
as it 1s on separation, is antithetical to relationship.

For many harmed parties, the opportunity to shape what repair looks
like can be the most transformative part of the accountability process.
Trauma is fundamentally about powerlessness, so having the power to direct
the future that arises out of the past can contribute significantly to a person’s
healing process. Identifying acts of repair can also be the strangest part of the
process for harmed parties. In our culture, most violence results in either
retaliation (whether on the part of individuals or the state) or nothing. We
are not used to getting to define what repair looks like. When one survivor,
Ana, was asked what she wanted to see happen as a result of the harm she
experienced, she answered, “Thats the strangest question I've ever been
asked.” Countless others have reacted in the same way. The strangeness of
such a seemingly basic and appropriate question reflects a long-standing
failure in our country to meet the moral demands of understanding and
answering to the needs of people who are harmed. Our failure is particularly
damning because of how powerful it can be when we get right the process
of seeking and acting on a harmed party’s needs.



During Hanukkah, Ana was on the subway with a group of friends,
wishing fellow passengers a joyful holiday and handing out candy. Suddenly,
a group of young people began insulting them, claiming that the Jews had
killed Jesus, and spitting in the face of one of Ana’s friends. The verbal attack
turned physical, and Ana and her friends were badly beaten.

The young man who initiated the attack had another open hate-crime
case—for assaulting two black men—and was sentenced to prison. The
friends who had played a more minor role in the attack were given probation
and community service. Trish, the woman who attacked Ana, was
somewhere in between. She didn’t have a prior history committing crimes,
but she had hurt Ana seriously—punching her, kicking her, and pulling out
her hair. Ana suffered serious trauma symptoms following the attack, and she
never rode the trains anymore. The change rippled through every part of her
life.

This case came to the attention of Common Justice as a candidate for the
restorative justice alternative to incarceration process we offer, and staft
reached out to Ana to discuss what support she wanted and whether she was
in favor of giving Trish the option to participate in the program. After
careful consideration, Ana chose to do so, in part because of the role she
would have in shaping the response to what she had survived. Ana wanted
Trish to answer for and understand the impact of what she had done, so that
she would never hurt anyone else again.

After extensive preparation, Common Justice convened a dialogue with
Ana, Trish, and their support people to address the harm done to Ana and
identify actions Trish could take to make things as right as possible. The
group made quick, solid progress in shaping a wide range of commitments
Trish would make—including work, education, apologies, reading
assignments, and community service. Then we reached an impasse.

Ana’s hair had fallen out after the incident, both because Trish tore much
of it out and because hair loss is a common response to extreme stress and
trauma, so much so that Ana finally had to shave it off. Now Ana wanted
Trish to shave her head.

Chapter 4 explores restorative justice processes such as this one in much
greater detail. For now, it is important to note that such processes don’t allow
agreements that are harmful or degrading to the responsible party. In this
case, there was disagreement about whether this proposed commitment



crossed the line. We took a break to see if we could find common ground.
We talked to Ana about what this agreement meant to her. At first she said,
“I want her to suffer the way I suffered.” And while we empathize deeply
with that, we cannot be in the business of replicating the suffering caused by
violent crime. Ana added, “But it isn’t just that. Its....” She paused. She
took a breath. And she said, “Everywhere I go, I think about this girl. When
[ wake up, I think about her. When I look at myself in the mirror, I think
about her. And when I go to touch my head and my long hair is not there, I
think about her. And when people tell me my short haircut is cute, I think
about her. And when I get on the bus instead of the train, I think about her.
And when I wait for the bus and I’'m cold, I think about her. And when I go
to sleep and can’t fall asleep, I think about her. And I dream about her and I
wake up and start it all over again. She’s everywhere for me. I want to be

everywhere for her. I want to be on top of her head.”

That, we said, we can try to do. We talked for hours, and the agreement
that emerged from our conversation was that Trish was not allowed to ride
the trains for the next year. Trish lived on the outskirts of Brooklyn, far from
her school, the programs she was required to attend, and the job she had to
maintain. The agreement we reached required her to stay oft the trains and
keep a daily journal in which she reflected about how Ana must have felt
each day following the attack. At first her entries were short and even a little
trite: “I think she felt angry” And “I think she felt mad.” But after having to
write these reflections day after day, finally something clicked: “I bet she felt
so tired of waking up angry. I bet she was so frustrated that everything
changed because of me, because of something she didn’t even do, something
she didn’t even choose, something that wasn’t meant for her. I bet she felt so
sad because she didn’t know if that feeling would ever go away. I bet she
hated me for causing her that pain. I bet she hated hating me too.”

Trish stayed off the trains. She had to spend two or three times as long
getting to places. When her friends all hopped on the subway, she had to
decide between making up a fake excuse or telling them the real reason she
couldn’t ride with them. She had to consider getting on the train, then
imagine the possible consequence of doing so (the risk she would be
terminated from the program and sentenced to a prison term), then would
feel an overwhelming sense of panic and wait for the bus to come. And of



course, these are all things Ana had been doing for a year as a result of the
trauma Trish caused her.

Before engaging in this process with Trish, Ana experienced symptoms
that rose to the level of PTSD, including flashbacks, anxiety, depression, and
hypervigilance. She could not feel relaxed or safe anywhere. Within weeks of
the dialogue, things changed dramatically for Ana: her symptoms subsided
and she regained her ability to move through her life and to feel joy. Years
later, Ana told us that the benefit of this process had persisted for her. And
Trish kept her word, paying forward the generosity Ana showed her and
living a healthy, productive, law-abiding life.

No court would have envisioned—or could have required—the kind of
repair Ana imagined for herself. And the agreement she and Trish reached
was certainly far from typical. The point of these acts is not that they are
logical, though they often are; it is that they are meaningful and useful—to
both parties. Harmed parties who get to shape the course of repair choose
actions they believe will keep themselves and others safe from harm. Their
sense of power in that process is critical, as is the sense of resolution that
many experience when those promises are upheld. Just as many responsible
parties cannot envision forgiving themselves until they have kept the
promises they made to those they harmed, many harmed parties cannot
envision forgiving those who harmed them, feeling closure, or feeling safe
until the agreements are fulfilled. As one harmed party put it, “I can’t forgive
you based on what you say, but I can forgive you based on what you do.
That’s because people won’t be safe based on what you say. They’ll be safe
based on what you do.”

Many harmed parties question the truth of a responsible party’s apology
or expression of remorse—or question whether that remorse will affect what
the person does going forward. They are moved instead by the times when
responsible parties fulfill their commitments to obtain and retain
employment, when they study for and obtain a GED, when they complete
hundreds of hours of community service at a site meaningful to the person
harmed, when they pay restitution from the income they have earned at
work, or when they speak publicly to younger people to help steer them
down a better path. The clarity and objectivity achieved when the
responsible party completes agreements gives harmed parties a degree of



confidence in the change they are owed that no verbal commitment alone
could ever provide.

When responsible parties “do sorry,” the benefits accrue not only to the
harmed party and to themselves, but to the community as a whole. The acts
of repair, at their best, give back to that community and strengthen it from
within. Accountability as a set of actions can also satisty a larger society’s
need for recognition that its tenets were violated and can go a great distance
toward restoring what was lost or damaged because of that violation. The
visibility of such repair offers a critical counterbalance to the visibility of
harm and its impacts. People in the community need not hope or believe in
a difference: they can see it carried out before their eyes.

Step 5: No Longer Committing Similar Harm

It is not easy to become someone who will not commit harm again. Most of
us are not yet those people. But accountability requires that becoming. This
is particularly challenging when we understand that violence is driven by
structural and contextual factors that are not changed by an accountability
process. Still, it 1s the work of accountability to transform as much as possible
within those constraints so as not to cause more pain to others.

This requires, in part, that responsible parties develop a greater sense of
self-worth and dignity, develop empowered relationships to the obstacles in
their lives, believe they can lead long lives and be determined to live, set
short- and long-term goals, and create new avenues toward acquiring
authentic and life-afhirming power. It requires that they demonstrate respect
for those they encounter; become conscious about their respective histories
on individual and structural levels; begin to understand their emotional,
psychological, physical, and social responses to their experiences past and
present; identify what they are responsible for in their everyday lives and to
whom; and ask for help when needed and collaborate with those in their
support system to meet those needs. No longer committing violence
requires that responsible parties understand the roles of violence in their
lives; foster reciprocal relationships by sharing knowledge and experiences;
communicate effectively, including expressing what they need to say;



develop or strengthen empathy for others; develop self-awareness about and
strategies to handle anger effectively; acknowledge the impact their actions
have on their own lives and those around them; build durable strategies to
cope with stressors; and, for many, develop a healthier sense of masculinity
and manhood.’

No longer committing violence also requires developing coping
strategies to deal with factors that underlie much violence, such as economic
and housing instability. People with nowhere to live or not enough to eat
will always have a harder time refraining from causing harm than will people
with the benefit of that stability. These factors are never solely within a
responsible party’s control, so they demand the fulfillment not only of the
person’s promises, but of our larger societal responsibility to create the
conditions that make violence less likely.

And no longer committing harm requires healing—not as a replacement
for responsibility, but as a dimension of it. Research unequivocally shows
that one of the most surefire predictors of violence is surviving it."” Nearly
everyone who has committed harm has survived it, and few have received
any formal support to heal.!’ None of the violence people have experienced
excuses what they go on to do. But it is unquestionably a factor in why they
caused harm. I believe when we hurt someone, we incur an obligation.
Period. Nothing changes that obligation—not our own history of pain, our
unhealed trauma, nothing. That is true because the obligation we incur
arises out of our humanity, our agency, and our dignity—and each of those
things are fully present in everyone who commits harm.

So what happens when we come to understand that part of why we
caused harm is because of our own unhealed pain? Our insight does not
erase that first obligation. Instead, we incur a second obligation: to heal
through that pain so we no longer pass it along to others. And then the
larger “we,” as a society, have an obligation to meet people in that process
and provide them with the resources and the support they need to come
through their pain. That means that our history of surviving violence does
not get us off the hook, but it does beg the question of where societal
supports were when we were hurt, and thus puts the larger society on the
hook as well.

Our healing also supports our ability to be accountable by strengthening
our capacity for empathy. Accountability requires that people who commit



harm consider how the people they harmed felt during and after the crime.
Fairly often, responsible parties will say some version of “they felt fine.”
They will express that they believe the people they harmed were likely
unaffected by the violence and that it did not matter much. For some people
who hear this, the response sends oft the sociopathy alarms. They read into it
an elemental incapacity for empathy. They see the person’s minimization of
the impact of the harm caused as an indicator of their disconnection from
others’ feelings and suffering. They see in that a pathological inhumanity—
one many people believe may be innate—or if not innate, at least irreparable.

That conclusion fundamentally misunderstands how empathy works in
context. The basic emotional gesture of empathy works something like this:
we listen to someone else’s experience, mine our own experience for the
closest corollary we can find, remember how we felt at that time, and
extrapolate from that information to reach some understanding about how
the other person must feel. That effort of reflection and extrapolation is
empathy. It seems quite simple: You get punched. I think about a time I got
punched. I ask myself: How did I feel? I answer: I felt afraid, angry, and later,
sad. I assume: You probably feel afraid and angry and sad. The problem for
people who have committed harm isn’t that they are not engaging in
empathy. The problem is what they find when they mine their experience,
because what happens if what they find there is—nothing?

It 1s not only true that many people who commit violence are survivors
of it. It 1s also true that many of those survivors belong to groups of people
whose pain our society devalues—whether they are young men (whom our
society tells that they should be tough and impervious to pain), young
women and gender nonconforming people (whom our society tells that they
provoked the harm done to them), or people of color (whom our society
tells that their pain is neither as substantial nor as important as white people’s
pain). So what happens to empathy in this context? If I draw on my own
most comparable experience and think back to how I felt, what if I had told
myself (and my culture told me) that I felt fine? That it was normal? No big
deal? To be expected? What if someone later asked me, “How do you think
he felt when you put your gun to his head?” What if I did what empathy
requires and asked myself, “When a gun was placed to my head, how did I
feel?” And what if the only answer left to me after the minimization of my
pain had been “Fine”? That is what I would have assumed that the person I



hurt had also felt. It is not that people whose pain has been devalued are not
enacting empathy. It is that when they mine their own experience, they
often find our culture’s answer about their pain and tell it back to us: they
tell us it doesn’t exist, and that even if it does, it doesn’t matter.

In order for survivors who have gone on to commit harm to become
more consistently capable of practicing empathy in the way so many people
(including survivors themselves) seek, we have to begin by validating their
pain, terror, and suffering as real, and by validating what happened to them

as wrong. We have to say, “This thing you said was no big deal? It was a big
deal. It mattered. You mattered. It was wrong, it shouldn’t have been done
to you.” When that happens for survivors, they become capable of owning
the fact that what happened to them was wrong and acknowledging the full
range of emotions they felt at the time.

At times, responsible parties will struggle to take accountability for what
they have done and may struggle in particular to acknowledge the impact it
had on the victims of their crimes. They reach a limit to the insight they are
able to develop. Often the intervention that enables them to break through
that limit is an engagement with their own trauma and healing. When our
attention turns there, we typically find underestimated, ignored, and
unhealed pain. When we create the space to validate that pain and allow it to
be spoken about, responsible parties become capable of decisively naming its
impact on them as more than nothing. With support, they can speak to their
hypervigilance, insomnia, digestive problems, flashbacks, and night terrors.
They can tell the truth that they were hurt and that it mattered.

Then when it comes to empathy, they can do the same thing they have
always been doing, which is to see the corollary between their experience
and that of others. Only this time they find something different when they
mine their own experience. This time they infer that the person they
harmed probably couldn’t sleep for days, that their stomach didn’t feel quite
right for years, that their dreams were horrifying. This time they infer that
after what they did, the person they hurt didn’t trust their girlfriend, didn’t
trust their family, never felt safe in the street. This time they infer that
nothing felt the same or ever would again.

That conclusion becomes a solid basis for accountability, which includes
seeing, acknowledging, and answering to someone’s pain. Being able to fully



regard the depth of that pain is an essential component of being fully
accountable. To the degree that unacknowledged and unhealed pain is a
barrier to that regard, it is an enemy of accountability. We need to commit
to healing in its own right. But we also need to commit to healing because
of the way in which unhealed pain guts accountability and, in so doing, all
but guarantees that cycles of violence continue. Healing, then, takes its place
among the most pragmatic priorities of a culture that values safety. And
accountability takes its place among that culture’s moral demands.

For harmed parties, the transtformation of the people who hurt them
into people who will not hurt anyone in that way again can constitute the
most meaningful and useful conclusion to an accountability process. That is
in part because it ensures their future safety as it relates to the person who
harmed them. But it is more than that: it is to the great credit of survivors
that they are typically as invested in other people’s safety as they are in their
own. So any process that protects only them from future harm is incomplete,
both morally and as a contributor to their healing. Only a process that
extends the same protection to others truly meets their needs. When that
happens, the impact is palpable. When the person who harmed them
changes in a positive way, the benefit of that evolution accrues to survivors
and their healing.

Of course, that benefit accrues to the community as well, as the
transformed person becomes a contributor to the social fabric rather than an
impediment to it. Communities capable of improvement are places where
people can be well. That is because healthy communities are not defined by
perfection, which does not exist. They are defined by the potential for
change. In embodying that potential, people who repair harm not only
mend the particular tear to the social fabric for which they are responsible,
but strengthen the fabric as a whole.

There is wide agreement that survivors deserve to have the people who
harmed them held accountable to them—and to other people affected by
their actions. This process can help satisty the moral demands of a culture,
facilitate the survivors’ healing, and validate that what happened to them is
wrong. All of that is true. But we also have to understand that people who
commit harm also deserve accountability, in the toughest and most generous
sense of the word. They deserve to have to pay in a meaningful way for what



they have done. They deserve the difficulty of that reckoning, and even the
fear and pain it may cause. But they also deserve a process that will allow
them a way out of shame and its associated violence. Accountability, as
outlined here, is as essential for those who cause harm as it is for those who
survive it. That is because, when practiced well, it is not just an obligation,
but also an avenue to dignity.

In our culture, we have many reference points for healing processes. We
know that when we survive harm or suffer a loss, there is a process we
undertake to come through it—whether we think about those as stages of
grief or phases of healing, we know there are things we have to do and can
do that help us recuperate our sense of dignity, of self~-worth, of
connectedness, and of hope. Many of us are familiar with the “stages of
grief,” widely regarded as some variation of denial and isolation, anger,
bargaining, depression, and finally, acceptance.'? Our understanding of these
stages not only helps us navigate each one, but helps us experience even the
hardest ones as part of a longer trajectory toward healing.

I believe that when we cause harm, we are affected by what we have
done. We are damaged by it in ways we rarely talk about. I often ask people

interested in accountability work to take part in a brief exercise, which goes
like this:

Think about a time you did something wrong and then repaired
that harm as much as possible. Pay attention to how you feel
when you remember that. Pay attention to where you feel it in
your body, how it feels in your mind and heart.

Now remember a time when you did something wrong and
did not repair it—because it was too late, because you did not
know how, because by the time you were ready, the person you
hurt was gone—and pay attention to how that feels in your
body, your mind, your heart.

Having done this exercise with hundreds of people, I have not
encountered a single person who has said that the two memories felt the
same. The first—the one we repaired—is typically something we can think
of with relative comfort. We can hold the feeling and still feel like ourselves,
can still feel deserving of love, can feel proud of the way we are in the world,



can feel connected to those around us in a positive way. The latter, though—
the feeling of harm we have caused and not repaired—sits difterently. The
best word I know for it is shame. It is not a perfect word, but it 1s the closest
[ have found. That second feeling, for most of us, i1s much harder to hold. It
rubs up against our dignity, our self-love, our pride, our connectedness. For
many of us, it feels much closer to the parts of ourselves where we hold the
things that have been done to us and have not been repaired. It is a hard
feeling, an uneasy one, even a painful one. It is what it feels like to be
human beings who have done wrong.

This is especially problematic in light of Dr. Gilligan’s work that
concludes that the greatest driver of violence is shame. As he sees it, the
relationship between violence and shame is in part about eradicating
witnesses to our failings, our incompleteness, our flaws, and our weakness.
Whether in our homes or in the streets, violence as a vehicle to overcome
shame 1s about damaging or destroying those who have seen us as limited,
afraid, or incapable. It is about insisting on our power by inflicting pain so as
not to be seen in our vulnerability or powerlessness.'?

If Gilligan is right, and if committing violence causes us to feel shame,
then committing violence becomes a risk factor for committing more
violence. We hurt people, we are ashamed of it, we act that shame out as
violence—and repeat. As human beings, we find shame intolerable, and we
are moved to act to escape it. Absent a healthy avenue out of that shame, one
of the core tactics we turn to is violence.

[ have long been persuaded that the only avenue out of shame is
accountability.

It 1s answering for what we have done and making things as right as we
can that transforms shame. So often our instinct is to hide or deny the things
for which we are accountable. There may be a feeling of safety in that
avoidance, but it is detrimental—not only to the harmed party and members
of the community, who suffer from our dishonesty, but to ourselves when
we are the ones responsible for harm. Shame thrives on secrecy; it grows in
the dark. It is only the bright light of day that can evaporate it. In telling the
truth, responsible parties give up the comfort of denial, which insulates them
from knowing the full impact of their choices. They also give up the relative
security of privacy, which insulates them from the feeling of exposure and



vulnerability. But they gain something in return: a pathway out of the
shadows in which shame thrives.

In expressing remorse, responsible parties acknowledge the harmful
impact of their power and the damage done not only to others, but to
themselves, in exercising that power wrongfully. In owning the impact of
their actions, they own their power and the fact of their connectedness to
others. However painful it is to sit with the distress of what they have done,
that distress is evidence of their humanity, their empathy, and the persistence
of their relationships with others, even in the aftermath of harm. These
qualities—humanity, empathy, and relatedness—are the sweet enemies of
shame, because they reveal shame’s impermanence by lighting the pathway
out.

Then, 1n repairing harm—by “doing sorry” and engaging in the labor of
transformation, responsible parties reclaim their deservedness of respect. If
shame 1is in part about eradicating witnesses, the best counter to it is to
become someone who can be proud to be seen. By exercising the power
responsible parties used to harm in the service of repair instead, they become
legitimately and positively reconnected to their own power. By healing
through their own histories of trauma, they become people anchored in
resilience and change. In integrating their past into their present and future,
they become people whose imperfections are human and whose failings are
reparable. They become people who no longer seek secrecy or find comfort
in it; rather, they seek to be witnessed because what they are doing is worthy
and they know it in their bones.

In this way, accountability does for those of us who commit harm what
the healing process does for us when we are harmed: it gives us a way to
recuperate our sense of dignity, our self~-worth, our connectedness, and our
hope—the things we lost when we caused harm. It 1s like grieving, too, in
that it begins with an emotion that feels impossible to bear and ends in a
place of resolution and integration. I am therefore persuaded that
accountability is the corollary to grief for when we cause harm, and it is as
essential as a grieving process 1s in restoring us to our best selves. We would
do well to develop our methodologies for supporting people through
accountability as thoroughly as we have developed our methodologies for
supporting people through grief. It is no less necessary for a healthy society,
and no less possible.



If accountability is the avenue to dignity, that means that in replacing
accountability with punishment, we have denied those responsible for harm
precisely the process that would allow them to recuperate their dignity,
transform their lives, and halt the cycles of violence they are otherwise at
enormous risk of perpetuating. This is not unlike or unrelated to the way we
deny survivors what they need most, by allowing punishment—which offers
them almost nothing—to take the place of accountability, which they so
richly and fully deserve. We also pay the price for this loss on a larger scale:
we become a culture mostly incapable of repair, so that every rip in the
social fabric compounds the last until we can barely see ourselves as part of a
whole. But we are capable of inverting this reality, and of making
accountability, and the justice it promises, the norm for our nation. We can
do so not just by ending incarceration, but by displacing it.



4

Displacing Incarceration

Elijah was riding the bus home one day, when someone across from him
asked where he was from. He was nervous. He knew that a young man from
another housing project had been killed that week where he lived and
expected someone was planning to retaliate. But he was proud, and he had
had nothing to do with the killing, so he answered: “Livonia.” When the bus
pulled into the next stop, a group of about a dozen young men rushed into
it through the front and back doors. The young man Eljjah had spoken to
nodded, and the group surrounded him, beating him to the ground. Then
they jumped off the bus and ran. The bus driver kept driving and Eljjah got
off a few stops later at his house. He walked to his apartment and through
the front door and collapsed. His brother Donnell was home and saw Eljjah
fall to the ground. His face was already swelling and his shirt was stained
with his blood.

Donnell considered calling an ambulance, but when his brother regained
consciousness and did not appear to have any life-threatening injuries, he did
not consider calling the police. He had had plenty of encounters with the
police (it was the height of the stop-and-frisk era in New York City and he
was a black man in America), as had his friends and family, and before that,
his parents and ancestors—and few if any of those stories ended with people
being safer. That said, he knew that if no one was made to answer for the
harm done to his brother, Elijah would only be in more danger—for not
defending himself, not retaliating, not being “a man.”

Donnell, who had a bit of a name for himself in the streets, was deeply
protective of his brother, who was, even in his own words, a “nerd.” He was
afraid for Eljah’s safety. So Donnell helped his brother oft the floor and
walked toward the door. “Come with me,” he said. And Eljjah did. As they



left their building, several of their friends joined them for the walk. They
saw Elijah’s face and knew where they were going.

The brothers and their friends approached the bus stop and saw Elwin
standing there. Elwin was on the phone with his girlfriend, who was on her
way home from work on the approaching bus about two blocks away. He
turned and saw a group of five young men walking toward him. Donnell
and Eljah stopped, the other three young men standing behind them.
Donnell turned to his brother and asked, “Was he with them?” Elijjah
mistakenly thought he recognized Elwin’s face from the mob, could picture
it from where he looked up from the floor of the bus, and answered vyes.
Elwin didn’t know what they were talking about, but right as Eljjah said yes,
he saw one of the other young men flash a gun. Elwin had buried two of his
friends in the past two months. He was consumed with grief, but the main
feeling he had wasn’t sorrow, but fear. He had come to think that his death
by violence was imminent, maybe even inevitable. But he was not ready to
die. He looked at this group that outnumbered him five to one, looked at
the gun and its promised death, reached in his pocket for the knife he
carried, swung the knife at the person closest to him, and ran.

Eljjah did not feel the cut at first. He just saw his shirt turn red. When
he touched his hand to his cheek, it met his teeth. He was cut from his jaw
to the corner of his mouth. He felt in shock. He joined the others as they
took off running after Elwin.

They chased Elwin into a store. They fought there, and Elwin eventually
locked himself in the store bathroom. When he thought one of the young
men was finally going to succeed in breaking through the door, he pushed
himself out, swinging and heading for the door. In the scuffle, someone got
ahold of his knife. He ran outside, where his sister and the police were
arriving at the same time.

Donnell, Elijah, and Elwin were all arrested. Elijah would get a bandage
for his face, but no stitches or real care until he made bail days later, after the
wound had partially, clumsily closed. The scar on his face is as much a
testament to that lack of treatment as to the cut itself. Donnell would spend
much longer on Rikers Island—his family could afford to bail only one of
them out, and he insisted that they release Elijjah first—where he would
spend some time in the infirmary as the result of an acute health issue.



The paramedic checked out Elwin cursorily before putting him in
handcuffs. She said he was fine. His sister looked at her brother and knew
something was wrong and insisted that the paramedic check again. On
second review, the paramedic found a small wound in his back where the
knife had entered and broken off in his lung, puncturing it. Still handcufted,
Elwin was put in the ambulance rather than the police car, where he was
made to ride the whole way on his back, the blade digging further in. He
would have one surgery in the city hospital before he was transferred to the
hospital on Rikers Island, where he would spend another eleven months.

One of the challenges in addressing violence without prison is the belief that
we do not have other options available to us. That is simply not true. There
is no single answer, nor a perfect one, but throughout the country, formally
and informally, people are tackling violence in ways that reflect the core
values of honoring those harmed and holding those responsible accountable
with dignity. Many of these strategies are working. Many are imperfect, but
we cannot measure their success against perfection, because what they stand
to displace is, to put it mildly, far from perfect.

Mass incarceration as a strategy to address violence i1s failing. Punishment
as our core mode of responding to violence is failing. We as a nation are
failing. When we admit to that failure, we become responsible for trying
something different. We are not a people who are taking a medication that is
working and considering an experimental new drug. We are a people who
are taking a medication that is barely scratching the surface of our symptoms
and generating compounding side effects that are becoming increasingly
unbearable. In this context, when we decide to try something different, we
are not taking much of a risk. We are acknowledging that the risk associated
with the status quo is not one we can continue to assume, so we choose
something different, not out of innovation or bravery or curiosity, but out of
responsibility to what remains of our democracy.

Perhaps one of the greatest harms the criminal justice system has done is
persuaded us that we do not know how to solve the problems that arise
between and among us. We have been taught that our experience is
inconsequential in comparison to the evidence the “experts” present, and
that the strategies we gravitate toward instinctively—calling each other’s
families first instead of the police, addressing the underlying causes of



people’s behavior, requiring people to give back to those they harmed—are
somehow not only wrong, but socially irresponsible.

But our experience is invaluable. Those of us who have been harmed,
who have lost loved ones, who have caused others pain and repaired it as best
we could—we know something. And that knowledge we possess is
pragmatic, it is firmly grounded in reality, and it can become the basis for
expanding approaches to violence that stand a chance at keeping us safe.

Communities have long had the capacity to address the pain that arises
within them. When we combine the inherent ability of human beings to
participate in transforming harm with some of the centuries-old tools for
doing so, we open pathways to safety and justice that are otherwise
unavailable. Restorative justice 1s one such pathway. With its roots tracing
back to a wide range of indigenous practices, much of restorative justice as
we implement it in the United States today has its origins in circles practiced
by the Plains people in North America, the Maori in New Zealand, and, as
Dr. Morris Jenkins has taught us, a variety of African communities.! The
lineage and application of restorative justice practices raises complex
questions about cultural appropriation that are beyond the scope of this
book, but it is unquestionable that the approach’s central lessons are deeply
held across diverse cultures, passed down in a wide variety of ways, and, at
their best, nurtured and changed by the people and communities
implementing them.

These practices persist because they work. Substantial research in the
United States, Australia, Canada, and the United Kingdom has demonstrated
that restorative justice can be an effective response to violent crime, reducing
recidivism rates by as much as 44 percent and helping to break cycles of
violence.” Restorative justice will not fully replace incarceration; it is not a
panacea. But for an enormous number of cases in the criminal justice
system, its existence does mean that we can no longer pretend we do not
know what else to do.

I know restorative justice best through the work I have been part of at
Common Justice, where we operate an alternative to incarceration and
victim services program for serious and violent felonies. Guided by
restorative justice principles, we offer a survivor-centered accountability
process that gives those directly impacted by acts of violence the opportunity
to shape what repair will look like, and, in the case of the responsible party,



to carry out that repair instead of going to prison. We work primarily with
gunpoint robberies, serious assaults, shootings, and other acts of street
violence committed by sixteen- to twenty-six-year-olds. (We do not work
with cases of intimate partner or sexual violence, though we respect those
who do.) Common Justice’s fifteen-month intervention for responsible
parties includes an intensive violence intervention curriculum that runs
concurrently to the restorative justice process. Participants who complete the
program and fulfill all of their commitments to those they harmed are not
incarcerated and the felony charges against them are removed from their
records. At the time of this writing, fewer than 6 percent of Common Justice
participants had been terminated from the program for being convicted of a
new crime, and in the six years from 2012 (when the program underwent
substantial refinement) to 2018 (the time of this writing), only one person
had been terminated because of a new crime. At the same time, we provide
wraparound services to a broad range of survivors of all demographics, nearly
all of whom are members of groups typically excluded from most services
and support for victims: a full 70 percent of our survivors, for instance, are
men of color.

Common Justice’s experience 1is offered here not as the epitome of these
processes, but as a source of examples that can reveal what this work can
look like in practice, how it can align with the values that should guide our
justice strategies, and what outcomes it can be expected to deliver. Our
work at Common Justice 1s only one way of applying these principles—there
are countless other interventions in communities, schools, and criminal
justice settings across the country that look different in fundamental ways
and show great promise. These include Project NIA and the Community
Justice for Youth Institute in Chicago; Restorative Justice for Oakland Youth
(RJOY) and Community Works in Oakland and San Francisco; the
Community Conferencing Center in Baltimore; the Insight Prison Project
in San Quentin; restorative justice projects growing throughout the country
in partnership with Impact Justice, and many more. Common Justice’s flaws
and limitations should not be understood as the flaws and limitations of
restorative justice, but rather as openings for others to do better. At its best,
our efforts advance this work down the field and help move us closer,
collectively, to being within striking distance of the goal.



Restorative justice is a decision-making process that involves those most
directly impacted by a given harm in identifying the pathway toward repair
—and then carrying out the actions to get there. That sounds straightforward
enough, but it is markedly different from the criminal justice system as we
know it.

The question of who should be involved in decision-making about repair
1s a fundamental one. If I am hurt, [ am changed by it. And the people in my
life are changed by it, too. The crime may change how I can show up for
them; it changes what I am available for, what I am capable of, what I need
from them. It changes their level of fear and safety sometimes as much as it
changes my own. They carry the burden of my pain, too, and it often
touches on their own pain. The criminal justice system defines very
narrowly who has a stake in the outcome of a case. If you walk into a
courtroom, you will see a defendant surrounded by a lot of other people
who had nothing to do with what happened. You will almost never see the
victim in that room. You will almost never see the victim’s or defendant’s
loved ones. You will just see someone who has caused harm in a room full of
people who are disconnected from that harm and making a decision about
what to do.

Restorative justice inverts these exclusions, acting on the belief that
transformation depends on the involvement of those who have the most on
the line. In most restorative justice approaches, the central method of that
involvement is a dialogue process, often called a circle, that includes the
responsible party, the harmed party, and support people. In this process,
people identify the harm that was done and begin to define a pathway to
repair.

These processes benefit from (and I would say require) thoughtful
preparation. In robust preparation processes leading up to the circle,
participants have the opportunity to secure their basic safety and stability;
gain an understanding of the restorative justice process and their options for
taking part in it; identify the emotional and physical impact of their
experience and begin to address those impacts; situate their experience in
the context of their own history, family, and community—as well as those of
the other party; develop the tools to communicate their experience; foster a
readiness to engage with the other party in whatever way feels right; begin
to think through possible agreements for what meaningful repair could look



like; engage their community and support people in the process in whatever
way makes sense; and make connection with therapeutic, medical,
employment, educational, or other services to support their own healing and
recovery.

When everyone is prepared, the circle provides a framework and
opportunity for accountability on the part of the responsible parties and
healing on the part of those harmed. These processes are consonant with

harmed people’s most pressing needs—to ask why, to describe the harm they
endured, to regain control and a sense of agency relative to the incident, to
begin assembling a coherent narrative regarding what took place and thus
plant the seeds of recovery from trauma, and to have that harm repaired in a
way that 1s responsive and meaningful to them. At the same time, the process
helps the responsible person to feel and take accountability, engage support
from their existing networks, reach a dignified resolution with those harmed,
develop a strong sense of responsibility, empathy, and capacity, and plan for
and demonstrate follow-through. By providing not only an outlet for
witnessing the human consequences of harm but also an opportunity to
regain a sense of dignity and self-worth, the process addresses key driving
forces behind violence.

In the circle, all parties decide on agreements other than incarceration to
hold the responsible party accountable in ways meaningful to the person
harmed. These may include responsible parties providing community service
at places significant to those harmed, pursuing their education, completing
job training and / or obtaining employment, paying financial restitution,
making apologies, learning about their own culture and the culture of the
harmed parties, becoming positive role models to younger people in their
lives and communities, addressing any harmful reliance on alcohol or other
drugs, developing their skill sets as parents, or any number of other creative
commitments particular to each case and the needs of the people aftected by
it.

In shaping these agreements, some harmed parties want no further
contact with the people who hurt them once the circle concludes. Others
do. One man who participated in a circle at Common Justice had had to
walk daily past the place where the responsible party stabbed him. Every
time, he was overcome with fear, which subsided only into anger. As part of



the circle, he asked the responsible party to meet him a handful of times at
the place where the stabbing occurred and to greet him respectfully and
shake his hand. It seemed simple enough, but for the harmed party, this
allowed him to overwrite the experience of trauma—which was situated for
him in a specific place—with an experience of reconciliation, safety, and
respect. Another harmed party wanted his children to meet the responsible
party’s children. He said: “I want you to look in the eyes of the small
children whose father you almost took from them that night with your gun.
And after today, I believe in the father you can be to your baby girl, and I
want to say that to her face” In another case, the harmed and responsible
parties did a speaking tour in their neighborhood, talking to younger people
about the impact of violence on their lives and the options other than
retaliation and prison that could be available to them. Many harmed and
responsible parties start correspondences of some sort, and many harmed
parties find that witnessing the trajectory of the responsible party’s growth
can contribute to their own healing. For others, they prefer to leave the
responsible party’s transformation fully to the restorative justice program and
to be given few if any updates. For these harmed parties, their trust in the
program to engage that process allows them to be released from it in a way
that can give them the space they need to heal their own pain and live their
own lives.

Just as not all harmed parties want ongoing contact with the people who
hurt them, not all of them want to participate in a circle. And they never
have to; they do not incur an obligation for being hurt. Harmed parties who
do not want to attend the circle can be represented by a surrogate—someone
who will take their seat in the circle and stand for their perspective. The
surrogate can be someone close to them or can be someone who has been
through something similar. Harmed parties can talk at length with the
surrogate or can say they want no part in revisiting the harm they survived.
They can decide how they want their voices heard—they can simply entrust
the surrogate to represent them, they can write a letter and have it read
aloud, they can record a video or audio statement, they can provide a list of
questions, they can attend the first halt of the circle but not the second (or
vice versa); they can, essentially, do what works for them to participate in
shaping the repair they are owed.



This emphasis on repair reflects restorative justice’s primary concern with
harm rather than with broken rules. Restorative justice contends that crime
causes harm to people, relationships, and community—and this is difterent
from thinking of crime primarily as a violation of the law. If the primary
understanding of crime is about a legal infraction, then the most urgent
concern 1s to reassert the power of the state through the enforcement of the
law. But if the core concern is that people have been harmed, the priority is
to repair that harm.

R estorative justice requires a fundamental belief in the humanity of those
who have been harmed and those who caused harm. People who have been
harmed have to be regarded as worthy of care even if they are imperfect,
even if they have caused harm themselves, even if they owe repair to
someone else for what they have done. It is not the harmed party’s
innocence that entitles them to repair, it is their humanity.

Similarly, people who commit harm deserve and owe it to repair the
harm they have caused. That seems obvious, but our criminal justice system
not only fails to require repair, it often prohibits it. Other than financial
restitution, which is notorious for how ineftectively it is managed, the
system creates obstacles to the ways responsible people could make right for
what they have done. Prisons, for instance, typically disallow communication
among victims and incarcerated people. Victims who seek dialogues with
those who hurt them or killed their loved ones face enormous and often
insurmountable legal and bureaucratic barriers. These barriers are rooted in
the ways that the standard criminal justice process profoundly underestimates
the degree to which the people who have committed harm can be
contributors to healing. The system treats them as though their only capacity
1s to cause greater pain to those they have harmed, and as though its only job
is to keep “those people” away from survivors and—depending on the scale
of the harm—from the rest of us as well. What we know 1is that the truth is
messier. Some people unquestionably pose an ongoing risk, whether physical
or emotional, to those they have harmed. Others can oftfer something
meaningful to a survivor’s healing process, whether that is information,
recognition, or repair. And many people belong to both of these categories
at once.

Restorative justice also contends that it is not only the harmed and
responsible parties that have a role in identifying and carrying out the repair,



but the community as well. What that means is that a sense of urgency about
solutions requires that we involve those whose lives are at stake in the
problem. In restorative justice, that includes the people who raised the
people in the circle, those who see them day in and day out, those who will
reap the benefit or pay the price for whether or not they change. The
approach is based in a belief that support people have a central role in the
necessary transformation of the harm. Addressing what happened requires
not removing the harm from their support people, but rather locating the
harm more closely among them and giving them the room and the tools to
address it.

As described by Howard Zehr, one of the early leaders in the modern
restorative justice movement in the United States, the questions those people

aim to address are Who has been hurt? What are their needs? Who has the
obligation to address the needs, put right the harms, and restore
relationships? Those questions are in stark contrast with the more standard
criminal justice questions: What rules were broken? Who did it? What do

they deserve as a result?® As with any problem, the way we frame a question
plants the seeds of how we will answer it. So restorative justice requires us to
reopen a core question in our society: when harm has been done, who owes
what to whom—and why? It is a question whose current dominant answer is
baked into the fiber of our criminal justice system as we know it, into our
disciplinary practices in schools, and even into our neighborhoods. And
when we ask it again, we get the option to answer differently—and that
includes the option to reconceive of justice as getting well rather than
getting even. As Fania Davis, the former executive director of Restorative
Justice for Oakland Youth and a visionary in the restorative justice field, has
written:

My dream is that restorative justice might help move us from an
ethic of separation, domination, and extreme individualism to
an ethic of collaboration, partnership, and interrelatedness. In
that sense, I would say that this movement is more subversive
than any of the revolutionary movements in which I have been
involved since the 1950s.*



Restorative justice’s transformative potential does not arise from its
newness, but rather from the way in which it draws entirely from insight,
power, and capabilities that already exist wherever harm occurs. It is because
of its alignment with these capabilities that it stands to help solve the
problems incarceration cannot.

It 1s worthwhile in this context to revisit the four-part test that any
approach to violence should pass: it should be survivor-centered,
accountability-based, safety-driven, and racially equitable. People who are
hurt deserve a process that will help them heal. People who are responsible
for harm deserve to be held accountable for that. All of us deserve responses
to crime that make us safer. Those responses must be equitably available. The
promise of restorative justice can be understood through each of these four
principles.

A Survivor-Centered Approack

Elijjah came home after being bailed out, trying to settle into his new life.
His sense of self was reduced to the evidence of what he had survived. It
consumed every other way he might see himself. He avoided mirrors, he
disliked brushing his teeth or going to the dentist, he wouldn’t let anyone
take pictures of him—at least not from that side, and whenever people
looked at him, he imagined that all they were seeing, and all they were
thinking about, was his scar. As a young man of color, he knew that in job
interviews he was more likely to be perceived as someone who had engaged
in street violence, not just someone who was hurt. He knew he might be
asked about it, and then would have to tell (or avoid telling) the story he
liked least in his life. He felt a range of seemingly conflicting emotions—at
one moment an acute, overwhelming sense of fear; at others, a sense of
numbness and detachment. He lost his appetite; he couldn’t sleep and had
nightmares when he did; he was furious; he was shivering. It would be more
than a year until he would hear about the concept of trauma and assemble all
these feelings into a single group. At the time, it was just chaos.

Eljjah, Donnell, and Elwin’s case was relatively atypical for Common
Justice because of the overlapping roles each person played. Donnell was



only a responsible party in the case. But Elijah was both harmed and
responsible. Although Elwin sliced his face, causing the scar Elijjah still bears
to this day, Elijah was also part of the group responsible for assaulting Elwin.
Elwin, similarly, was responsible for harming Elijah, but he was also stabbed
in the lung and fought his way back from death’s door as a result.
Fortunately, restorative justice is capable of acknowledging and holding
people’s multiple roles as at once harmed and responsible, at once owed and
in debt.

In their capacity as survivors, during the preparatory process and then
more fully in the circle, Elijah and Elwin each spoke about the pain they
experienced and its lasting impact on their lives. It was in the circle that
Eljjah identified himself as “a scar,” where he shared the strategies he had
developed to avoid mirrors, admitted to his new aversion to going to the
dentist, to the way he had become more reluctant to leave his home or talk
with people face-to-face. It was there that Elwin shared how close he had
felt to death, how terrified he was at the time, and how shaken he had
remained since. Their pain was the center of gravity for the circle: it was the
very thing the process was responsible for repairing.

Restorative justice is not the only way to meet survivors’ needs, nor can
it provide survivors with everything they deserve. To begin with, survivors
need services and support that have nothing to do with the person who hurt
them, such as therapy, relocation resources, and services related to mental
health and substance use. We need a social fabric that provides survivors with
the wide range of supports they deserve over their lifetime and exists
independent of whatever is done with or for the person who caused harm.
But we also need strategies to address that harm, and restorative justice stands
out as one of the most promising ways to do so.

When these processes are held with integrity and genuinely center the
survivors throughout, they pay off. Restorative justice has been shown to
leave those harmed more satisfied with outcomes: survivors who have taken
part in restorative processes in the United States have reported 80 to 90
percent rates of satisfaction, as compared with satisfaction rates of about 30
percent for traditional court systems.” More recently, restorative justice
programs have also been shown to significantly reduce post-traumatic stress
symptoms in survivors. A study by the University of Pennsylvania that
examined restorative justice programs found that robbery, assault, and



burglary victims who took part in them reported 37 percent fewer symptoms
of post-traumatic stress than those who participated in standard court
processes.°

Those impacts are in part attributable to the fact that these processes
include precisely the things survivors want and don’t get from the criminal
justice process: answers, voice, control, repair, and a belief that others will be
protected from the harm they survived. For many survivors, the circle is a
particularly powerful contributor to their healing, in part because it can help
transform power. No one is at the head of the table in a circle; no one is at
the top. While the harmed party’s voice is central, its centrality in no way
diminishes the value or importance of the responsible party’s voice—or the
voices of support people who are present. Responsible parties are asked to
answer for what they have done from a position that affirms and reorients
their personal power, rather than one that aims to constrict it. And harmed
parties are brought into an equitable power dynamic with the person whom
they did not have the power to stop from hurting them. For some harmed
parties, the circle itself can provide substantial relief from the pain, rage,
confusion, loss, and fear that so many survivors feel after they have been
hurt, and it can form the basis for the ongoing healing work they undertake
formally and informally. For others, the benefits of that transformation come
later, as the agreements are completed—both those the responsible parties
complete on their own and those that involve the survivors in some way.

Accountability

Donnell’s, Elwin’s, and Elijjah’s agreements emerging from their circle were
similar, with adjustments that reflected each of their respective levels of
responsibility and each of their goals and areas of growth. Donnell’s
commitments, for example, required the following: he had to keep a weekly
journal, take the GED exam, complete a medical assistant certificate training
program, complete his résumé, and seek employment. He had to conduct
community service, share reflections about his experience with a group of
his peers, and plan one activity every month to take part in with his
children. He had to get all of his necessary documentation, identification,



and paperwork in order; dress professionally for court and when he
completed his public speaking engagement; and go to the doctor and receive
a full physical exam to gain an understanding of the current status of his
physical well-being.

Donnell had to read and watch a combination of ten books, sets of
articles, and films that gave him insight into himself, his community, and his
history, and share his reflections on what he read and watched; write
reflections about his experience with the police and at the hospital when he
needed medical attention; write a letter to himself that he read when he was
losing focus, to help him regain his momentum and commitment; write a
letter of apology to Elwin and his family, expressing his responsibility and
remorse for the harm caused and his reflections about how the circle affected
him; write a letter to his children telling the story of what happened; write
an anti-violence pledge, share it with the other responsible parties at a
community meeting, and invite them to take the pledge, too; write a journal
entry with images that represent how he saw himself and his community;
and learn about what is required to publish a book and investigate options
for self-publishing and recommendations to new writers.

He had to spend time listening to other harmed parties to learn about
their experience and share his own as appropriate; write an essay about the
impact of violence on individuals, families, and communities, and about how
young men of color behave when they are afraid; participate in a group
session quarterly with his brother and the harmed party so that they could
get to know each other as men and mend the harm among them; attend at
least three counseling sessions so that he could talk about and heal through
the pain and trauma of what happened; meditate six times for at least fifteen
minutes each time; and help create a memorial or message to be placed at
the bus stop where the incident occurred.

Finally, he had to attend the MOVE (Men Opposing Violence
Everywhere) groups at Common Justice, which focus on the development of
healthy masculinity. More than six years later, at the time of this writing,
Donnell is now on staff at Common Justice as an intervention manager.
Among his responsibilities is the facilitation of the MOVE groups.

At a recent event, Donnell reflected on his experience as a participant in
Common Justice:



[ got into Common Justice because I committed a violent
act.... When I went to Rikers [Island jail], automatically I'm
thinking of all the horror stories [about the place]. 'm doing
push-ups in my cell. I'm not taking food from people. I'm

doing all that stuft just thinking to myself, I’'m going to have to
go through this thing that I heard so many other black men like

me were being inducted into....

Then, instead, I get to Common Justice and meet the
person that I harmed. Now ... it’s not just about me. It’s like I
had to go through something to feel a connection to anybody
being hurt. I had to go through my own hurt too. I had to deal
with that part of myself, because, like they say, hurt people hurt
people....

You don’t have to tell me I did good by going in a store and
doing something I thought was protecting my brother. It wasn't,
but I want you to acknowledge the pain that was in it for me,
too. When you do, you watch the magic of something happen
where you start to give that same care back to the person that
you have harmed. That’s what meeting that person has done....
We’ve been different places sharing our story. I'm sitting here
looking at this person like, you're so similar to me. Youre so
much of who I am. Your dreams are like mine. Your mother’s
dreams for you are like my mother’s dreams for me. We are so
connected and we didn’t even know this thing.

If I knew that before, I wouldn’t have moved the way I
moved. I wasn’t connected. I don’t know when we lose our
connection. I can’t tell you that, but I was disconnected from
something that was already here for us way before this. The one
thing that I can say is this process is yours. It was already here.
This 1s your thing. This is of your culture. That made me feel
powerful. I also felt mad because something was held back from
me, but I felt powerful that I knew it now.’

When asked to define accountability, Donnell said, “It was answering to
the people of the community that surrounded the person I harmed. It was



answering to the community of people that surrounded me. It was basically
being able to answer to all points, and you can’t do that when you’re locked
up. You can’t speak to all points. You can’t answer for that. You don’t get a
chance to do so.”

The day before the circle, when asked, another responsible party
described what he hoped to get out of it: “The way I think about it, I owe
him twice: once for what I did, and once for him giving me this chance.
And both those debts will take my lifetime to repay.” The grace of restorative
justice is that there 1s dignity in paying those debts—and the lifetime it takes
to pay them stands to be longer and more fulfilling as a result.

After the circle, we asked that young man what struck him most. He said
that he would never forget the way the harmed party “reached out his hand
—not to punch me, not to shoot me, not to give me the finger—he reached
out to shake my hand like a man. I've never seen anything like that in my
life.”

It has been more than six years since Elijah, Elwin, and Donnell sat
together in that circle. Donnell works at Common Justice, and the other two
young men are also employed, safe, and thriving. It 1s hard to imagine what
their lives would have been like otherwise. They would each have come
home from prison in 2017 after serving five years upstate, a setting that
would have presented no opportunity to heal through their trauma. They
would be saddled with violent felony convictions and would almost assuredly
still blame one another for their pain. Donnell does not believe they would
all be alive today if they had been incarcerated. It seems certain they would
not all be doing so well. So well and so useful to others. So present in their
children’s lives. So valuable in their communities. So oriented toward the
future. So capable of repair. So capable—dare I say it and risk being accused
of being “soft on crime” ?—yes—of love.

Safety

The most legitimate function of prisons in our society is to hold people we
cannot safely hold in our communities. The challenge that arises for those
who want to see the end of mass incarceration, then, is to develop more and



better community capacity to address harm so that we can break our reliance
on prison without compromising our obligation to secure safety. While
restorative justice achieves this in part by reducing recidivism, it is crucial to
also conceive of safety as something broader than just reduced recidivism.
Safety includes the cessation of violence, of course. But it also includes the
presence of healing. It is based on connection. And it thrives not on the
suppression of power, but on the rightful exercise of it.

One night, a young man robbed an immigrant named Federico of his
week’s wages as he came home from a fifteen-hour shift at the restaurant
where he worked in the kitchen for cash. The incident changed everything
for Federico, who experienced post-traumatic stress symptoms in its
aftermath. He had trouble sleeping, withdrew from his relationship, and
could not concentrate on studying for the GED test he had planned to take.
He started taking taxis home, which consumed a huge portion of his already
small income. He became afraid of walking on the street. He would say that
whenever anyone came up behind him, “even a little old lady,” his mind
would race, his heart would race, his stomach would turn, and his whole
body would freeze up.

Several months after Federico’s case came to Common Justice, we
convened a circle with Carl, the young man who robbed him. After hours of
talking about what happened and its impact on Federico, we brainstormed
ways that Carl could make things as right as possible. After the group
suggested (and Carl agreed to) some typical actions—going to school,
apologizing, doing community service—Carl added, “Every man older than
me in my family has been in prison. My older brother served a long time,
and he won the prison boxing league championship when he did. He is the
one who taught me how to fight. I showed you the wrong end of that on
the street that day. But he is also the one who taught me how to defend
myself—and if you want, I will show you that, too.”

Then it was Federico’s turn to speak, and he said, “I would love that.”

A few months after the circle, Federico and Carl went to a local dojo.
Supervised by a seasoned martial artist, Carl first stood in the position of the
person being held against his will and Federico held him there. Carl
demonstrated multiple ways to escape the hold. Then, they switched
positions. Federico was in the same position he was in the night he was
mugged—and being held by the same man. Only this time, as he practiced



the techniques Carl taught him with increasing skill, he was repeatedly able
to free himself from Carl’s grasp.

The next day Federico called me and said, “I'm calling to tell you
nothing happened.” “What?” 1 asked. Federico explained: “Nothing
happened. A six-foot-tall man passed me on the street and nothing
happened.” His mind did not race. His heart did not race. His stomach did
not churn. His body did not freeze.

Federico had a little while before he had to be at work, and he went to
Times Square so he could walk by as many people as possible. He looked for
the tallest people, the biggest men, to walk past. At each one, he said to me
on the phone, “Nothing!” “Nothing.”

That i1s not an outcome that a standard criminal justice process,
particularly one constrained by our dependence on mass incarceration, could
have produced for him. Carl’s and Federico’s experience stands as a stunning
refutation of the myth that survivors’ safety always depends on separation
from the people who harmed them. Not everyone could do what Carl did
—or, for that matter, what Federico did. But for survivors whose healing
could be aided by a restorative justice solution, we would be hard-pressed to
come up with a legitimate ethical justification for denying them that path.

Racial Equity

Years ago, in a park in East New York, Shawn shot at Daquan. They had
been friends until a recent disagreement had torn them apart. Shawn would
later describe going to the park with the intention of just scaring Daquan,
but as he arrived he “went in and out” of consciousness and the next thing
he knew he had shot the gun. Daquan saw the gun pointed at him, heard
the shot, and, not knowing whether he had been hit or not, ran for his life.
Shawn’s shot thankfully missed, but the bullet hit a bystander in the foot.
Shawn ran out of the park in the opposite direction from Daquan. Daquan’s
eight-year-old sister, who saw it all happen, froze, shaking like a leaf.
Eventually a neighbor walked her home.

When Daquan’s mom heard the news, she ran to the park. “My son
wasn’t there,” she would later say, trembling at the thought of the memory;,



“and no one could tell me where he was.... I have never felt more afraid in
my life”” The time between then and when she finally heard her son’s voice
telt like an eternity.

It would take Daquan some time to decide to tell the police: he did not
believe they could keep him safe, and his fear that they would treat him as a
suspect rather than a victim was sadly confirmed when he ultimately
reported the crime. Feeling no promise of real protection, Daquan moved on
a moment’s notice to live with his older sister in Philadelphia, changing his
sister’s life as well. And because until then Daquan had been his younger
sister’s primary child care provider while his mother was at work, this move
upended the entire family. The loss was always imbued with the threat of
what it could have been. His mother said, “I almost lost my child. Every day
[ say to myself, ‘he’s still here, he’s still here.”

Shawn was arrested and charged with the shooting and, months later, the
case came to Common Justice. It was only then that Shawn told his mentors,
Mr. and Mrs. Miller, about what happened. Shawn had been friends with
their son, Kenny, and the year before, he had been beside Kenny when he
was fatally shot. Shawn became close with the Millers in the aftermath of
Kenny’s death, which affected him deeply. “I was next to Kenny when he
was killed, not even two inches away,” he said. “After that, I would see it
replay in my head every day, over and over, like it just kept happening. I
would cry at home, by myself, but could never cry when I was with other
people. Nothing made it stop. Sometimes at school it got too quiet and it’d
just start playing in my mind again—it got to the point I couldn’t stand
being in class because it was too quiet”” Though he didn’t make the
connection when he first came to Common Justice, Shawn would later draw
a link between his own trauma and his decision to shoot Daquan, including
identifying the dissociation he felt in the park that day with what he
experienced whenever he remembered Kenny’s death. Making the
connection haunted him. As he would later put it to Daquan directly in the
circle process Common Justice convened: “After being through that—after
losing Kenny and everything I felt after—if I almost did the same thing to
you, Daquan, and your family, then I must be the biggest fool in the world.”

It was the Millers who would help Shawn figure out how to hold all
these truths at once. They became involved in the circle process, where Mrs.
Miller turned to Daquan’s mother and said: “That feeling you felt before you



found your son, I feel that every day. It never stops. I'm here today because I
believe this is a way to help Shawn, because I hope it will help you, Daquan,
and you, his mother, but also because it’s part of my healing, and all of our
healing, to stop these young boys killing each other, and I think what we’re
doing here can help do that.”

What they were doing in that circle was in part facing each other and the
pain between them. But they were also crafting the response to the harm in
the form of the commitments Shawn would have to fulfill. These
commitments reflected the group’s shared vision of the kind of man Shawn
could become and involved college, work, restitution, trauma-focused
therapy, apologies, peace offerings, public speaking, and more. They
required him to complete a significant number of hours of community
service, divided among the Millers’ church, Daquan’s family’s church, and a
variety of projects happening in honor of Kenny. These projects all held him
closer to the community he had damaged through his actions rather than
casting him away:.

Over the nearly two vyears following, Shawn worked through the
program diligently, responsibly, and with consistent and unfaltering respect
and focus. He is the young man referenced earlier who said, “the judge is in
here now.” He is now employed as a welder and is obtaining further training
to advance his career and secure membership in a union. He has not been
arrested for any new crimes, has become a role model to his peers and to
younger people around him, and has taken on a leadership role in the
Millers” nonprofit community and anti-violence efforts. Daquan has
completed college and his symptoms of trauma have subsided. His family has
found peace, too.

No one involved in this situation believes the court and prison could
have produced such an outcome. It was the people whose lives were at stake

who could do so. As Mr. Miller put it when Shawn graduated: “We did it.”

Daquan and Shawn, Elijjah, Elwin, and Donnell, Carl and Federico—all of
these young men are young men of color. Their loved ones who participated
in the process are people of color. That sounds simple enough, but it is rare
that solutions to violence are led by the people whose lives are at stake



because of it. One way that racial inequity manifests is in shaping who gets
to decide what happens in response to harm. These men and their support
people together centered the experience of those among them who had
been harmed, defined and practiced accountability, and carved a new
pathway to safety. They accessed an exit ramp from the courts and the road
to mass incarceration and instead built a thing they were always capable of
from the start: a reconciliation that honored the past and made possible the
future each of them deserves. Mass incarceration’s disproportionate impact
on communities of color is even more reprehensible when we are honest
about how capable the members of communities are at solving their own
problems when they have the space to do so.

People who commit harm have in themselves what they need to
transform. Common Justice sees this daily, in part because our curriculum is
entirely inquiry-based. Our staft does not tell people what is true. We do not
believe people are vessels into whom we are pouring empathy and good
values. Rather, we believe people are fundamentally capable of insight and
transformation and regard it as our job to help dismantle the barriers to
those things being fully present and expressed. People who commit harm
know more about why people commit harm than do the rest of us.
Responsible parties are almost all survivors of violence, so they know all too
well about the lasting impact of actions like the ones they took. Young
people of color know concretely about the daily impacts of structural racism
and have the information they need to arrange their experience into a
structural analysis. It is only when embedded in such a structural context
that real, lasting change is possible.

At its best, restorative justice challenges and allows us to hold seemingly
contradictory truths at the same time. On one hand, we recognize the reality
of this country’s inequitable conditions and how and why they have arisen;
and on the other hand, we recognize the reality of individual agency.
R estorative justice allows us to acknowledge that the context in which harm
takes place is almost never right or fair, and still, even within that context,
each one of us is responsible for carving out the most ethical, most righteous
lives we can. It honors each person’s dynamism and self-determination while
never pretending we exist independent of our context or our (often unjust)
constraints.



We are a long way from these kinds of solutions being universally
available. But fortunately, we do have an example of what non-prison-based
solutions to crime look like at a systematic level: it is what we do for white
kids, and for middle-class and rich white kids in particular. We could
reasonably describe whiteness as the oldest alternative to incarceration in
America.

We begin diverting privileged white children at an early age. Most of the
time (though certainly not all), we hold them close (keeping them after
school) rather than throwing them away (sending them to jail). We ask them
what 1s wrong. We believe that what they have done by the time they are
twelve 1s not indicative of everything they can and will do with the rest of
their lives. We treat them like the children and young people they are. We
typically worry about them rather than fear them when they act up. We
provide pathways out of the chaos and idiocy of adolescence and into
adulthood. White people who are being honest will admit how badly we
needed exactly that. And we deserved it. The problem is, so did the kids of
color who didn’t get the same opportunities.

[ would like to say that the restorative justice movement has been
immune to this kind of racial bias. But like most broad movements in this
country, it has not been—at least not in the parts of the movement led
primarily by white people. Believing in the potential of restorative justice for
addressing violence requires believing unequivocally in the humanity of all
the people involved, including the responsible parties. Racism diminishes
white people’s ability to believe unequivocally in the humanity of people of
color. This means that until white people grapple with the ways we have
internalized racism—and anti-blackness in particular—we will not fight for
the expansion of these practices as we are morally obligated to do, and
instead will create, knowingly or unknowingly, barriers to their
advancement.

We are moving in the right direction. The restorative justice movement
1s growing in the United States, under the leadership of people of color and
their anti-racist white accomplices, in a way that is becoming more aligned
and intertwined with the struggle for racial justice. The movement is using
its tools of repair to grapple with its own omissions, dishonesty, and
disregard. Increasingly, people are carving a way forward that reflects the



fundamental values of humanity and answerability that lie at the heart of
restorative justice.

In my view, one of the most profound effects of this shift (and there are
many), is that unlike before, many people in our movement now consider
ourselves part of the struggle to end mass incarceration. It may seem strange
that these movements have not been previously aligned or interconnected on
a large scale, but they have not. That is partly because the movement to end
mass incarceration has been largely focused (with essential, notable
exceptions) on critiquing and shrinking the reach of jails and prison, not on
displacing them. That movement’s focus on the drug war has also drawn its
attention away from cases of harm between and among people, which is
where restorative justice does its work. On the other hand, the broader
restorative justice movement (also with essential, notable exceptions) has
largely shied away from tackling violence, has often taken a “we are all
human” approach to equity rather than steering into the realities of historic
and present oppressions, and has criticized the movement to end mass
incarceration as too combative—or perhaps more often, people have not
thought about it at all.

That division is ending. The increased focus on racial equity in the
restorative justice movement has brought the carnage of mass incarceration
squarely into the center of our attention. And the movement to end mass
incarceration’s increasing recognition that it will need to expand its focus
beyond low-level and drug-related crimes and include interpersonal harm in
its scope has created a sense of urgency about identifying alternate ways to
address crime and violence. The potential of this emerging alignment is
enormous. When the struggle to end what we can no longer withstand
meets with the struggle to advance what we can do instead, we might just
stand a chance of winning.



5

Policy and Power

The work of creating a world in which pathways to repair are the norm
rather than the exception is fundamentally the work of culture change. It
will require not just new programs or new resources, but also new ways of
thinking and acting with one another. We make a grave error if we mistake
policy change for culture change—changing the law and changing hearts
and minds are not the same. And on the whole, policy flows from culture,
not the reverse.

But we will make a comparably grave error if we wait for the culture to
change before changing our policies—or if we underestimate the ways in
which policy, when deployed accountably and strategically, can remove
barriers, foster supports, and be mobilized as a force for larger shifts. Policy,
then, will be but one dimension of how our nation extracts itself from the
cycles of interpersonal and institutional violence that have become as
American as apple pie. But it will be a crucial one.

All of the recommendations here would result in reduced rates of
incarceration. These shifts are likely to raise concerns that less prison will
mean more violence. Fortunately, the evidence demonstrates unequivocally
that it is possible to reduce incarceration and reduce violence at the same
time.! A recent Justice Strategies and Harvard study documented the
phenomenon in New York City, where serious crime fell by 58 percent
from 1994 to 2014, while at the same time the combined jail and prison
incarceration rate was cut by 55 percent.” And other places have seen similar
trends. When California reduced its prison population by 25 percent, reports
of violent crime dropped by 21 percent.” When New Jersey reduced its
prison population by 25 percent, reports of violent crime dropped by 31
percent.* Although scholars will debate the causality in these changes, the



correlation is irrefutable and the result makes sense, given the conspicuous
limitations of incarceration as a primary safety strategy. And we stand to do
even better than we have done.

To build the political will to develop and expand these solutions, we have
to stop talking about alternatives to our current policy as though they are
alternatives to something that works. The question of whether to embrace a
more dignified and humane approach to violence than the current system
might be complicated if the current system were working. But when that
system 1s failing, the burden of proof shifts. We should not be asking
whether there is an appetite or opening for something new. We should be
asking whether there is any moral or practical basis whatsoever for
continuing with the old.

Thus far, only a tiny fraction of our policy reform efforts has dared to
touch the question of violence. It is time for that to change. I believe we are
ready. But if we are not ready, then perhaps it is because we will never
become ready other than by beginning. So let us begin.

Rigkting Our Sentencing Policies

Any policy change that seeks to address the long-standing history of racial
inequity in the United States and the intergenerational impacts that arise
from mass incarceration will have to contend with the way the criminal
justice system sentences people. This cannot be solved through tinkering; it
will require a large-scale overhaul of how we approach crime and
punishment.

Acting on a national commitment to reduce violence will require
inverting the logic that has driven our sentencing policy for the past several
decades. We will have to restructure our punishment codes to allow for
accountability, repair, and restoration. Excessive sentences are the enemy of
those aspirations. Lengthy sentences offer diminishing returns at increasing
costs to the people incarcerated, their loved ones and communities, and the
public. Evidence even suggests that such sentences can reach a tipping point
at which both individually and broadly they can become risk factors for
violence rather than protective factors against violence as intended. Lowering



the maximum allowable sentences will be an essential step toward uprooting
the excess of punishment we have baked into our statutes and toward
creating a boundary, aligned with reason, morality, and evidence, beyond
which our laws should no longer go.

This will include eliminating the most severe penalty available: capital
punishment. We can do this because of a moral approbation of state-
sponsored killing, because of concern about the practical and financial drain
it places on the system throughout the necessary appellate process, because of
its inefficacy as a deterrent of any kind, or because we have been persuaded
of the imperfection of the criminal justice system and know that any time
we have the death penalty we will inevitably execute some people who are
innocent.> For whatever reasons we reject the use of capital punishment, a
criminal justice system that opposes violence cannot have killing as its
maximum penalty and still achieve its aims.

Similarly, we will also have to lower minimum sentences for crimes,
including crimes of violence. This means, first and foremost, the elimination
of mandatory minimums. Mandatory minimum laws are the flagships of a
criminal justice orientation we have to outgrow, and no large-scale change
will be possible if we remain constrained by laws that are increasingly
understood to be archaic and draconian. The elimination of mandatory
minimums will also require eliminating or rolling back the host of “three
strikes” laws that compound penalties exponentially for people with multiple
convictions. These laws place some of the narrowest and most illogical
constraints on the sound exercise of discretion and will have to be removed
for any system to be empowered to act as humanely and rationally as
possible.

When sentencing guidelines still recommend (even if they do not
require) a minimum sentence of jail or prison time, those guidelines should
allow consideration of public safety, the needs and wishes of survivors, the
age and circumstances of the person responsible for harm, the social and
financial costs to community and society of incarcerating the person, and the
availability of other options (such as diversion programs) that may be capable
of producing better short- and long-term results than imprisonment can.
These alternatives to prison must be available even for the most serious
crimes when a reasonable set of criteria are met. The criteria might include
the wishes of the survivor, the availability of diversion programs with a



demonstrated record of success, the willingness and capability of the
responsible person to engage in a meaningful accountability or treatment
process, and any remaining risk to public safety not managed by the
alternative to incarceration. Ultimately, these solutions have to become the
default from which we deviate in exceptional circumstances—not the
exceptional opportunity available to only a few.

In this way, incarceration has to be rendered an option of last resort, so
that ultimately, we would talk not of community-based interventions as
“alternatives to incarceration,” but of incarceration as an ‘‘alternative to
community intervention,” one we deploy sparingly and reluctantly with full
awareness of its drawbacks and risks. We have seen substantial movement in
this direction in the juvenile justice arena, where arrest rates are plummeting,
incarceration rates are down from their peak by more than half, and systems
increasingly rely on responses other than incarceration to address even
serious harm.® But on the adult side of the system, even where broad
networks of alternatives to incarceration, intervention, and treatment
programs exist, few jurisdictions make these options available when someone
has committed violence. Many people assume—incorrectly—that
incarceration 1s the “toughest” response to crime, when in fact some
dignified, humane alternatives to prison turn out to be more difficult and
more effective, perhaps in part because of what they require of the people
who participate. This is true of some substance use programs that have
demonstrably reduced recidivism more effectively than incarceration.’
Although these programs do not subject people to the isolation and
indignities of prison, they require participants—whether mandated by the
courts or, even better, engaged voluntarily—to go through the enormously
challenging work of battling addiction. In New York City, numerous
alternatives to incarceration that address a combination of nonviolent crimes
and lower-level violent crimes have demonstrated better safety outcomes
than prison has.® These programs in New York and across the country often
include education, mental health treatment, community service, and
vocational training as ways to help hold people accountable. New responses
to violence can build on the lessons learned from these programs (which
thus far have focused primarily on nonviolent oftfenses) and from violence
intervention efforts that have not yet been deployed as alternatives to jail or
prison.



One of the ways mass incarceration has grown has been through the
classification of an extraordinarily wide range of crimes as felonies, including
as violent felonies, even when they do not involve what most people would
consider serious violence—or violence at all, for that matter (such as
someone stealing from the residence of a person who is not home).
Reclassiftying a wide range of felonies as misdemeanors will put those crimes
into a sentencing range more proportionate with the harm caused and will
reserve the censure of felony sanctions for the harm our society takes most
seriously.

Along with this reclassification, it will be important to roll back the
variety of enhancements that have been legislated to increase the penalties
associated with certain crimes. Prime among these are gang enhancements,
which add additional penalties (or upgrade the classification of a crime from
a misdemeanor to a felony or to a higher-level felony, for example) for
people believed to be gang-involved. The information gathered on gang
involvement 1s notoriously inaccurate, and the databases in which this
information is held raise serious concerns about civil liberties.” Information
about people can be placed in these databases without their knowledge.
People are often included based solely on their social connection to others in
the databases who have criminal histories. There is no standard mechanism
to remove people from these databases and no way for a person to contest
being included in these lists.!” These lists and the enhancements they power
have been demonstrated to be inequitable. What they have not been
demonstrated to be is effective.

Finally, any changes to sentencing statutes should be applied retroactively.
[t is important to remember that these changes are not simply reform—they
are a form of societal repair. There is arguably no one more entitled to that
repair than someone who has paid—and is continuing to pay—the price for
our misjudgment and mistakes. This means that sentencing reform can and
should include releasing people who are currently incarcerated, as well as
supporting them when they come home.

Reshaping the Power of US. Prosecutors



Substantially reducing mass incarceration will require demanding that
prosecutors use their discretion to rely on jail and prison as a last resort,
constrained by values of fairness and parsimony and only to the degree
necessary to ensure safety. For instances of violence that result in arrest, no
amount of building effective responses will matter unless prosecutors
throughout the country become different kinds of partners in the overall
effort to produce safety.

Prosecutors exercise an extraordinary degree of power and discretion in
the criminal justice system.!" They decide whether to file charges against
people who are arrested—and in so doing, they can increase, reduce, or
dismiss the charges brought by police. Prosecutors have a leading role in
determining bail, both through the recommendations they make at
arraignment and through the charges they bring, which shape a judge’s
determination. Unlike at trial, where the judge and jury are the decision
makers, prosecutors retain the lion’s share of the power in the plea bargaining
process—the process through which 94 to 97 percent of all cases are decided.
This process 1s rife with racial disparities.'> What is more, the outcomes of
this process are shaped by the bail the prosecutor had a hand in setting, given
that people who are detained pending trial are more likely to accept a plea
bargain.” Disproportionately, these are poor people who cannot afford the
cost of their freedom.

Prosecutors’ discretion can have a greater impact on incarceration rates
than almost any legislative reform. But to put it mildly, prosecutors driving
decarceration 1s still not the norm. Much of that has to do with politics,
culture, and incentives—not just policy. Prosecutors’ offices and the public
typically measure a prosecutor’s success—whether an elected district attorney
or an entry-level assistant district attorney—by the number and severity of
convictions and sentences he or she secures. Prosecutors’ practices will
change substantially only if they define success differently and if their
constituents join them in doing so. This includes prioritizing more nuanced
results like fairness, parsimony, rehabilitation, and safety over the blunt
outputs of lengthy sentences.'

This shift is not unthinkable, and in some places, it is under way. For
instance, Law Enforcement Leaders to Reduce Crime & Incarceration, a
group of more than 150 current and former law enforcement leaders, align
around a platform that includes increasing alternatives to arrest and



prosecution—especially diversion to mental health and drug treatment;
restoring balance to criminal laws; reforming mandatory minimum
sentencing laws; and strengthening community—law enforcement relations.'
Some prosecutors’ offices are taking the lead in embracing and implementing
diversion programs across a wide range of charges.'® In 2017, voters elected
new local prosecutors who ran on platforms that included the promise of
reducing the overuse of incarceration in places including Illinois, Florida,
and Texas.!” In 2018, Eric Gonzalez was elected Brooklyn district attorney
with a campaign that promised the continuation and expansion of District
Attorney Kenneth Thompson’s progressive legacy.!® Larry Krasner, a well-
known civil rights attorney and public defender, was elected district attorney
of Philadelphia on an unapologetic reform platform that same year. And a
number of new candidates are right behind them. This new wave of
candidates stands to have a transformative effect on criminal justice practice
and policy. In recent years, 85 percent of prosecutor elections went
uncontested.” This means that the actors with the most power in the
criminal justice system are rarely held to account by their constituents. The
increasing momentum around and attention to elections of prosecutors
suggest that these types of candidates and these types of victories are
positioned to become far more common and to redefine the justice
landscape in America.

Crucially, prosecutors will not act better in office simply because they are
better people, or even because they hold better beliefs. They will act better
when their constituents make different demands of them. These demands
can shift in two main ways. First, a newly educated, preexisting constituency
can demand different outcomes than it did previously. The potential for this
1s particularly strong in places with active voter education and / or places
where it has been a long time since a prosecutor’s seat was contested; the
values that a prosecutor holds might be outdated or out of sync with
constituents.

Second, new voters can participate. This does not require changing the
opinions of people who are already actively engaged in the democratic
process; it requires activating those people who care deeply about these issues
but have not taken that concern to the voting booth. The most important
constituencies that can be activated in this way are the communities most
impacted by crime, violence, and incarceration. These are the communities



to which the district attorney’s office should ultimately be held accountable,
since they are the ones that will reap the benefits or pay the price of the
office’s practices. The group Color of Change, among others, has done
formidable work to activate black voters around prosecutor elections with
this reality in mind. When district attorneys are elected by the people whose
lives are at stake in their choices, we see results that are far more aligned with
the principles of representative democracy: district attorneys better reflect
the values of their constituents, take risks their constituents can tolerate, and
make the shifts their constituents demand.

This shift in accountability changes practices. Prosecutors who are
working to truly serve their constituents who are most affected by violence
recognize that long sentences do not always produce safety and sometimes
even run contrary to that goal. These prosecutors, then, often forgo the
harshest punishment they can secure in favor of the fairest and most eftective
one. They rely heavily on proven alternative to incarceration programs, favor
probation or conditional discharges over prison sentences when it is safe to
do so, respond to victims’ requests for restorative justice processes, support
measures to meet young adults with developmentally appropriate
interventions, and do not always seek the maximum penalty.

These prosecutors are more likely to develop fair and reasonable practices
regarding bail and charging decisions, commit to transparency, shift their
internal and external measures of success so as to incentivize different
behavior, seek to reduce collateral consequences of convictions whenever
possible—including those related to immigration—and hold themselves
accountable to the communities harmed by crime, violence, and
incarceration. When they reorient their standard practice in this way, these
prosecutors can play a leading role in ending the overuse of incarceration as a
response to violence.

This matters profoundly in our local jurisdictions, but it can also have an
impact on policy more broadly. District attorney associations typically play
an active and influential role in the state capitol, and prosecutors who take
different positions on legislation—even if that means that the group expresses
multiple conflicting positions rather than one unified draconian one—could
dramatically accelerate the pace of legislative change across the country. The
recent elections of progressive prosecutors have also demonstrated how
deeply people care, when they are fully informed, about their local



prosecutors. This means that prosecutor elections stand to be a lever for
broader voter engagement. There are undoubtedly jurisdictions where
people are relatively indifferent about their senator but care deeply about the
DA who sets bail in their case, who arrested a loved one in front of their
children, who overcharged their friend for an honest mistake. When people
come out in support of progressive candidates, they are likely to also support
other progressive candidates on the ballot—including the senators they might
not have otherwise bothered to come vote for. As we consider the contested
terrain in elections throughout the country, the potential for these races to
activate an engaged constituency should not be wunderestimated or
underutilized.

Transforming Our Responses to Young Adults

Emerging adults from the ages of eighteen to twenty-four make up only 10
percent of the overall U.S. population, but represent 30 percent of the overall

arrest rate and about one in five admissions to prison.”

They are also
disproportionately responsible for violence, have the highest rearrest rates
upon release from prison, and are imprisoned in the most racially disparate
rates.”’ Even as (and in part because) they are still developing, young adults
are capable of causing serious harm. As we continue to learn, they are also
particularly capable of change: as a group, their arrest rates plummet once
they reach the age of twenty-five.” Our challenge, then, is to identify
strategies that increase the likelihood of positive transformation.

Much of the recent research on adolescent development, largely from
developmental psychology and brain science, has taught us what most
parents of adolescents already surmised: adolescents are still growing up, and
their capacities for consequential thinking and impulse control in particular
are still in development until they are twenty-four years old.> These findings
have led to calls for mercy for young adults who cause harm and have
influenced Supreme Court decisions about sentencing young people who
commit crimes.* But the implications of the research require more than just
principled and sensible mercy: they require serious, functional, and dignified
methods to hold young people accountable.



Deploying these methods will require a greater emphasis on
rehabilitation (and on employment and education in particular); measures
that help young adults separate early on from the justice system (like
diversion); steps to reduce the likelihood of returning to the system once
emerging adults have left it (like confidentiality of records); and on the
creation and regular use of developmentally targeted interventions.®

The juvenile justice system (also called family court in some states) on
the whole is better equipped than the adult system to meet the needs of
younger adults. Restructuring our courts to ensure that most younger adults
(up to the age of twenty-one—or even twenty-four, if we are using science
as our guide) are seen in these courts would position us to identify and
employ the appropriate interventions to ensure accountability and safety.
These juvenile systems, though far from perfect, are not bound in the way
adult systems are by the same mandatory minimum sentencing requirements;
often have access to a broader range of community-based programs to which
they can refer young people who have broken the law; and give judges the
discretion to consider the young person’s maturity, circumstances, and
development to determine a fair and safe sentence.?

When young people cannot be moved to or kept in the juvenile justice
system, strategies should be employed to allow judges in the adult system
more discretion, similar to the judges in family court. Some states have
“youthful offender” statutes, which typically waive minimum sentencing
requirements and allow for the sealing of young people’s records at the end
of the case and / or their term of incarceration.”” These statutes recognize
the value of greater flexibility in the sentencing of younger adults and the
ways in which a permanent record can create barriers to them growing up
and out of their negative behaviors, in part by making it more difficult for
them to secure employment and higher education, both of which are
associated with reductions in crime and violence.?® Similarly, the expansion
of confidentiality protections more broadly (including sealing and
expungement options for young people in both juvenile and adult courts)
can allow people a pathway out of their youthful mistakes and into mature
and responsible adulthood.

Jurisdictions can be motivated in this arena, as in others, through fiscal
incentives that promote the development of rigorous community programs
rather than the imprisonment of their youth. A wide variety of such



structures exists (a subject that exceeds the scope of this chapter to explore),
but all create mechanisms by which jurisdictions pay a price—literally—for
electing to imprison people and receive resources to deploy other options. In
reversing the financial structures that accompanied the rise in “tough on
crime” policies on local, state, and federal levels, policy makers can
redistribute resources toward effective interventions by leveraging budgetary
considerations in the interest of justice.

Similarly, people should be given incentives to participate in programs
with proven track records of success. Emerging adults can be particularly
responsive to restorative justice, cognitive behavioral, educational, substance
use, mental health, and employment programming. By creating incentives
for this participation—as alternatives to incarceration, pathways to “earned”
or “merit” time for young people who are in detention, or conditions for
shortening probation sentences—our sentencing practices can better align
with the lessons of science and the interests of safety.

And finally, even when young people are incarcerated for long terms for
committing very serious crimes, they should still be given a chance at
redemption. The Youth Offender Parole Legislation in California has
required that individuals given long sentences as youth must have parole
hearings at which developmental issues are taken into account. As scholar
and well-known justice reformer Vincent Schiraldi testified in 2017, “while
36 percent of all releases from California prisons return to prison within the
first year, no one paroled under the youth program has been either convicted
of a new crime or sent back to confinement since the law’s enactment.”*

Releasing People from Prison

When prison is used as the means of holding someone accountable, its use
should still be bound by parsimony—which means that no one should be
incarcerated longer than necessary. Despite conditions that make
transformation difficult, many people who are in prison for violence become
people who will not hurt others again. For some, the pathway to this is
through reflection and remorse. For others, it is through time—people
mature, engage in classes and activities that support them in changing, and



get older. It is widely documented that after a certain age, the risk that
people will hurt others diminishes vastly’” And the severity of one’s crime
does not affirmatively predict risk: in fact, people who commit homicide
and sex offenses, for instance, have some of the lowest re-offense rates of
anyone returning home from prison.’!

The limited use of parole throughout the country—so that only a small
fraction of eligible people are granted it—also has the detrimental eftect of
providing disincentives for positive behavior, given that the promise of parole
is a primary vehicle in prisons to reward people for engaging in constructive
activities and refraining from violence.”? Pragmatism and fairness therefore
point to the value of providing people with real opportunities for parole
based on their actions while incarcerated and a current assessment of their
risk to others.

Although many parole boards also attempt to gauge subjectively whether
someone expresses adequate responsibility for past actions—in addition to
objective measures of the persons behavior while incarcerated—it is
extraordinarily hard to do that effectively. Even in the context of intimate
relationships, it can be hard to tell the degree to which someone truly feels
remorse. It is unrealistic to expect a group of strangers in a high-pressure
context to make such a nuanced discernment over the course of an hour or
two—or In some cases, as few as ten or fifteen minutes. Parole should
therefore be more focused on actions than impressions of remorse, and it is
also important to have other mechanisms for early release (including “earned
time,” “good time,” and “merit time”) to further encourage positive
change.”> The sound and consistent use of all these mechanisms 1is
substantially strengthened, where available, by educational and other
programs that give people in prison an opportunity to change and are
demonstrated to reduce the likelihood that someone will cause further harm
upon return from prison.*

In New York, support for the greater use of parole has emerged from
what 1is perhaps a surprising source: the Downstate Coalition for Crime
Victims. The group has recently become more supportive of the expanded
use of parole, and in 2017 opposed a bill that would have extended the
period between parole hearings from two to five years for certain crimes.”
In this case, coalition members understood that the proposed legislation
would significantly diminish incarcerated people’s opportunities to be



granted parole when they had earned it. As such, it risked subjecting
incarcerated people to unnecessarily lengthy terms of imprisonment even
when they had met the standards for release consistent with their court-
imposed sentences and with the judgment of the parole board. This was
particularly worrisome to the group, given the number of incarcerated
people who are themselves crime survivors and the prevalence of sexual
violence in prisons.

The coalition’s opposition was based on the recognition that although
some victims do oppose parole of the people who hurt them, for many
survivors, the rehabilitation of the person who harmed them may be far
more meaningful than that person’s ongoing punishment, and the granting
of parole can serve as a marker of that change.”® What is more, victims and
their advocates know that the possibility of parole can motivate participation
in programs, accountable reflection, and behavior change—all key elements
in the change many survivors want to see. As the group put it in a letter to
New York legislators, “Victims’ families deserve whatever peace they can
find. Rather than investing in punitive practices that may not guarantee
either safety or healing, law-makers committed to that peace should make a
commitment to ensuring all victims have access to necessary supports at
every stage of their healing process.”” When we no longer treat incarceration
as a victim service, it frees us up to make both sounder decisions about
people’s release from prison and sounder investments in survivors’ healing.

We all stand to benefit from such a shift. In thinking about safety on a
community level, it is crucial to remember that people who have
transformed are assets to society—and we lose their contributions when they
remain incarcerated. So granting parole is not only about assuming a
responsible risk in consenting to a person’s release. It is also about bringing
an asset back into the community, someone who stands to contribute to the
larger social fabric of well-being through their participation, their
relationships, their accountability, and their healing.

Red’mz’ng Collateral Consequences



In 2014, between 70 million and 100 million people in the United States (or
one-third of the adult population) had criminal records, and a full 13 million
people (or 6 percent of its adults) had felony convictions.”” Felony
convictions result in more than just sentences to incarceration, probation,
and / or parole. They also come with a host of additional restrictions or
“collateral consequences.” The reach of these collateral consequences is vast,
and depending on the nature of a person’s conviction and the place where it
occurred, they can include denials of public housing, limitations of parental
rights and access to child support, exclusions from the job market,
restrictions on access to welfare benefits (including food stamps), barriers to
higher education, increases in deportation, and disenfranchisement.’®

In addition to exclusion from public and Section 8 housing, many
people with convictions also face discriminatory practices in the private
housing market, which either denies them housing or forces them to pay
above-market rates for substandard living conditions.”” Compounding the
impact of locking people into long-term housing instability, these laws also
make it more difficult for people with convictions to keep their families
intact. Some state and federal statutes allow the termination of the parental
rights of people convicted of felonies; others disallow the approval of people
with certain convictions as foster and adoptive parents; and others create
barriers to formerly incarcerated and convicted people’s access to child
support.*

Despite the benefits that would arise from formerly incarcerated and
convicted people being able to support themselves and contribute to the tax
base, statutes across the country put up substantial barriers to gainful
employment. Some laws bar people with convictions entirely from jobs as
teachers, child care professionals, and even barbers or morticians.*! For
others, the exclusion comes due to the proliferation of background checks
that are regularly deployed—both legally and illegally—as a reason to deny
employment to people with convictions. The national movement to “ban
the box,” arising from a range of campaigns and advocacy, most notably the
leadership of Dorsey Nunn and the organization All of Us or None, aims to
limit an employer’s ability to discriminate based on people’s criminal history
by restricting when the employer can ask questions about criminal
convictions and how they can use information gained through background
checks. Far-reaching though these efforts are, they still leave most of the job



market rife with inequity and untouched by antidiscrimination regulation.
For people who aim to overcome these barriers through education, doors
close there, too. The Higher Education Act of 1998 suspends eligibility for a
student loan or other financial assistance for people convicted of certain
offenses.*” In the 2007-2008 academic year, thousands of students were
found to be ineligible under this provision and many more were deterred
from even applying.®

People who face barriers to education and employment become more
dependent on the social safety net, but our practices also limit access to that
for people with convictions. Riding the “tough on crime” wave, Congress’s
1996 welfare reform package permanently bars some people convicted of
felonies from receiving Temporary Assistance to Needy Families (TANF).*
Although states may opt out of the lifetime ban, thirty-seven states either
tully or partially enforce the TANF ban, still imposing substantial restrictions
on people’s access to welfare and even food stamps.* The number, reach,
and restrictions associated with sex oftfender registries skyrocketed at the
same time.*

For people who are not U.S. citizens, the consequences of convictions—
or even arrests—can include deportation. In our current environment of
heightened, overt anti-immigrant sentiment, these laws, including the
Immigration Reform and Control Act of 1986 and the Illegal Immigration
Reform and Immigrant Responsibility Act of 1996, are being deployed to
remove thousands of people from their homes and families, even those who
have been home from prison for years or even decades.”” This intersection
with immigration law promises to be among the most devastating and
contested terrains in the criminal justice arena in the years to come.

In addition to barriers to people’s ability to stay in their communities and
remain healthy and productive contributors there, our statutes also restrict
convicted people’s access to our democracy by denying their right to vote.
The United States has reached record levels of disenfranchisement: 6.1
million people are barred from voting as a result of their convictions (as
compared with 1.17 million in 1976). These policies differ from state to
state, with the most restrictive states limiting people’s voting rights
permanently and only two states (Maine and Vermont) not restricting these
rights at all.* The impact of these policies is not evenly distributed and
affects communities of color disproportionately. According to the Sentencing



Project, “one in every 13 black adults cannot vote as the result of a felony
conviction, and in four states—Florida, Kentucky, Tennessee, and Virginia—
more than one in five black adults 1s disenfranchised.”* This is not, to put it
mildly, the first time America has blocked people—especially black people—
from voting.

The exclusion of so many people from our democratic process has far-
reaching effects. First, it means that by definition our criminal justice policy
is not shaped by the people most impacted by it. Formerly incarcerated and
convicted people have not only some of the highest stakes, but also among
the deepest insight into what constitutes sound policy. What is more,
ongoing disenfranchisement runs contrary to the notion that people who
have finished their sentences have paid their debts to society. The resolution
of that debt can and should include a pathway to full participation in our
democracy. The principled choice here is also pragmatic, as higher civic
participation has been demonstrated to be associated with lower recidivism.”

The exclusion of these voters has had substantial impact on the outcomes
of elections nationally. A 2002 study identified seven United States Senate
races from 1970 through 1998 that would probably have resulted in different
outcomes had people with convictions not been banned from the polls. If
Florida had allowed people with convictions to vote, it is likely that the 2000
Bush-Gore presidential election would have ended in a different result.”! At
the time of this writing, Desmond Meade and the Florida Rights
Restoration Coalition, along with countless others in the movement, are in
the process of reversing this inequity and are leading a groundbreaking
campaign to secure the vote for formerly incarcerated people statewide.

These efforts are right and winnable. The exclusion of people from
democratic participation runs contrary to public opinion, and efforts to
restore people’s rights have gained some traction, with twenty-four states
since 1997 changing their policy to allow more people access to vote. The
Sentencing Project estimates that 800,000 citizens have been re-enfranchised
as a result of these successful reform efforts.>* Still, the overwhelming pattern
nationally remains one of disenfranchisement, and the reversal of that pattern
1s crucial to becoming the fully participatory democracy America claims and
aspires to be.



Transforming Policing

We will not be able to transform our responses to violence without
transforming policing. This means enacting major changes in how police
respond to harm, but also changing how our society responds to harm
committed by police. The complexity and breadth of this topic far exceeds
the scope of this book, but it is useful to note some particularly essential
shifts that will be necessary to the transformation of violence.

Poor communities, and communities of color in particular, suffer from a
combination of over-policing and under-protection. Homicide clearance
rates (that is, the portion of cases that are solved) in black communities are
often as low as 20 percent, and while those murders go unsolved, often
members of the same communities are policed aggressively for low-level
infractions that have no bearing on safety.”> Wherever this disconnect occurs,
it 1s devastating to any sense of legitimacy a community might have about its
law enforcement, as these police practices betray a serious misalignment with
community priorities and can engender a sense of deep disregard on the part
of law enforcement for the lives of residents. A police department that is not
trusted will never be an effective agent in securing safety. Police depend on
the cooperation of witnesses and victims, particularly in cases of serious
harm, and a divestment in the outcomes of policing on the part of those
whose lives are at stake makes it impossible for law enforcement to make the
contributions to safety that everyone deserves.

Narrowly, the inversion of this trend means, on the one hand, insisting
that murders in low-income communities are taken seriously and solved,
stop and frisk,” and other
approaches that result in broad-scale surveillance, excessively frequent police
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and, on the other, an end to “broken windows,

contact for minor infractions, and grave inequities. But more broadly,
inverting this long-standing history will require dealing with the history
itself.

Community leaders and scholars with deeper expertise than mine can
chart a number of forward-thinking reforms to policing. But accountability
work teaches us that none of those reforms will have a transformative effect
without an acknowledgment of the underlying causes of distrust of police,
particularly in communities of color. The racially inequitable legacy of



policing stretches back to the formation of this nation, and police have not
only failed to protect communities of color from harm, but they have
enacted enormous levels of harm. This is not simply or most importantly
about individual police officers, many of whom have the best intentions and
even behavior in their work. It is about an institution with a history of
enabling and enforcing the worst disparities in our country’s history. It is
about officers who returned escaped people to the plantations they were
fleeing, officers who publicly announced the times of lynchings to be carried
out in the backyards of their own precincts, officers who drove black
residents out of neighborhoods where they had bought homes, and officers
who continue to arrest, assault, and shoot black people at glaringly
disproportionate rates.

People do not (and to be fair, should not) trust institutions with such a
past or present, particularly if that past or present is unacknowledged. Any
substantial shift in police-community relations will require a direct
acknowledgment of and grappling with that history. Groups ranging from
local community leaders to grassroots movements to more resourced eftorts
like the National Network for Safe Communities (NNSC) all regard police
legitimacy as essential to safety: they understand that police cannot keep a
community safe if its people lack trust in them to do so, and they
acknowledge that communities have had and continue to have a sound basis
for their distrust. Many of these efforts aim to repair breaches between
communities and police, in part by recognizing the history of harm that law
enforcement in America has caused—and engaging police in making that
recognition. When police departments around the country have made
explicit statements acknowledging the harm their institutions have caused,
the speed at which change has been possible has been accelerated by that
practice of honesty.>*

Acknowledgment alone will not be enough. There will also have to be a
shift in power. Creating stronger mechanisms for community control and
oversight over law enforcement will demonstrate the seriousness of a police
department’s commitment to admitting past harms and ending current and
future ones. The value of civilian oversight of police 1s widely recognized by
parties across the political spectrum.” The policy platform for the
Movement for Black Lives is clear on this issue:



By requiring all civilian oversight agencies to retain the power
to hire and fire officers, determine disciplinary action in cases of
misconduct related to excessive and lethal force, determine the
funding of agencies, set and enforce policies, and retain concrete
means of retrieving information—such as subpoena power—
from law enforcement and third parties as it pertains to
circumstances involving excessive, sexual and lethal force;
communities will be able significantly to reduce the number of
Black people impacted by police violence.*®

The collaborative development of functional mechanisms to ensure true
accountability by police officers who commit harm will be an essential
dimension of changing communities’ relationships with the people who
police them. Impunity guts legitimacy, and so any effort to bolster the
legitimacy of law enforcement will require that its members be held to at
least as high a standard of behavior as that of the people they are authorized
to police.

Finally, a great deal of what police can and should do is to do less. We
have asked and empowered police to play an impossibly, unsustainably, and
unreasonably wide range of roles. They are charged with addressing mental
health crises, addiction, and other social challenges that are beyond the scope
of their training, expertise, or fundamental responsibility. Emerging efforts
that divert cases at the point of arrest, including LEAD (Law Enforcement
Assisted Diversion) and a wide range of other local and more grassroots
endeavors, suggest a way forward to radically reducing the scope of police
responsibilities by creating conduits to support and off-ramps from arrest and
prosecution before the process even begins. Getting policing right will
require less policing. As with preventing and responding to violence more
broadly, more of the responsibility for safety has to be given and entrusted to
the communities most capable of bringing about the outcomes everyone
seeks and deserves.

Prevention



Safety and community well-being are supported by efforts and structures that
prevent harm from occurring in the first place. Because violence is
contextual, most effective prevention efforts include the broad distribution of
the social supports that make violence unlikely and healing accessible,
including quality schools, housing, jobs, health care, mental health and
substance use treatment, and after-school programs. Recognizing the degree
to which mental health and substance use challenges drive substantial
portions of crime and violence, for instance, compels us to develop a robust
and accessible treatment infrastructure that does not require a court mandate
as a prerequisite for help.””

That said, the concept of “prevention” can be misleading. We cannot
prevent our way into safety while keeping our responses to existing violence
the same. Prevention is appealing: what better response to violence than to
keep it from happening in the first place? But an emphasis on prevention all
too often includes a narrowing impulse that discards anyone who has already
committed harm or been harmed. It rings like a longing for some kind of
clean slate, as if we could say: we will start with these children here, and we
will do right by them in ways we have not done right by the ones who came
before, and they will grow into happy, healthy adults, and all of this violence
will be behind us.

It 1s an understandable wish, but also a fundamentally dishonest and
unaccountable one: it betrays our longing to avoid facing the impact of what
our current policy choices have produced. There is no world where we can
raise safe children without supporting the well-being of the teenagers and
adults in their lives, and the desire to do so is dangerously ahistorical.
Moreover, focusing on prevention, particularly with an emphasis on early
childhood, often betrays an implicit racial bias in our estimation of who
constitutes a child. Studies show that white people consistently misperceive
the age of children and young adults of color—often overestimating their age

by nearly five years.”® White people’s inability to see the child in older
children of color is matched by an increased perception of dangerousness of
adolescents and adults, particularly adolescents and men of color.”
Unexamined, those biases will steer us toward dangerously narrow
conceptions of prevention—ones that are focused only on young children
who have not yet committed harm or been harmed. What is more,



prevention allows us to evade the issue of repair—as if we do not have to
own the harm we have caused to people who are already hurt, to face their
pain and our responsibility for it.

But every five-year-old lives in a home with adults, and many live in
homes with teenagers, often with teenagers who have been in trouble or
caused harm or both. Children’s parents are incarcerated, their older brothers
are shot, their sisters and brothers are sexually assaulted, their aunts and
uncles are treated unfairly by the police, their grandparents get inadequate
health care, and their ancestors’ losses live in their bones. We cannot isolate
the children we perceive as innocent from the other people in their lives
whom we hold responsible somehow for their own suffering. This means
that a true focus on prevention requires an inter-generational approach to
community well-being. Prevention at its best and most honest is rooted in an
awareness of the interconnectedness of different segments of a community—
of the ways in which that interconnectedness can be a source of pain, but
also one of the ways in which it is the very fabric that can hold a healthier
community together.

Relomting the Locus of Control to Define and Secure Safety

There is no single proven model that can replace the current failing approach
to violence, nor will there ever be one solution to the wide variety of
interlocking challenges that produce violence in communities. But there are
crucial lessons from promising interventions for violence that, given
sufficient investments to develop them and others at anywhere near the scale
of investments in incarceration, could diminish violence in ways punishment
alone never will. Central to these lessons is the fact that law enforcement
alone will never solve the problem of violence and that the locus of control
to define and secure safety must be relocated into the hands of the people
whose lives are at stake.

One strategy common to a variety of interventions that show the greatest
promise is the engagement of “credible messengers” in the work. Credible
messengers are people who leverage their moral authority and experience to
support people involved in violence in transforming their behavior, ceasing



violent activity, and becoming safe. Credible messengers often belong to the
communities where violence 1s occurring, have survived and / or committed
violence themselves, are familiar with and often have been a part of the street
culture, and have authority rooted in their experience in that culture, their
subsequent cessation from violence, and their role as leaders in their
neighborhoods. While the term credible messengers may be new, the
concept 18 not—neighborhoods across the country have, for generations,
been relying for leadership on the wisdom of what Albino Garcia calls the
BTDTs—the “Been There Done Thats.” Countless grassroots violence
intervention programs work in just this way.

The Cure Violence model, which has been replicated nationally and has
demonstrated significant contributions to the reduction of shootings in
neighborhoods where it has been deployed, has formalized the deployment
of credible messengers as a defining feature of its strategies. These messengers
work day and night and run toward violent conflict as it occurs. They stand
—literally and figuratively—between people on opposite sides of a dispute
and work to defuse situations that could escalate into deadly violence and to
halt cycles of retaliatory harm. They mobilize their lived experience to
create peer-to-peer (and sometimes elder-to-youth) connections that can
interrupt violence as it occurs. They do not, notably, work closely with the
police.

The efticacy of these strategies makes sense, as we know that people tend
to trust the counsel and direction of people who have shared their
experience more than that of those who have not (there is a reason why AA
sponsors are people who have struggled with alcoholism). However logical
the successes of these formal and informal models may be, it is important to
note that they invert the long-standing presumption that people who have
committed violence should be separated from others rather than given the
opportunity to lead others to more peacetul resolutions of conflict.

Even those programs that do not stand in the crossfire when violence
arises have succeeded by engaging the people most likely to cause or survive
harm (who are almost always the same people). The community-based Roca
programs have produced extraordinary results in their work with street- and
gang-involved youth outside of Boston. A central facet of the Roca model is
the engagement of young people at highest risk of incarceration, injury, and
death. They work by developing trusting relationships and use restorative



justice strategies rooted in connection, persistence, and a belief in all people’s
capacity to change. They have demonstrated substantial success in helping
young people stay out of the justice system, obtain and retain employment,
stay involved in the lives of their families and children, and develop durable
connections to the program and their communities. Community-centered
approaches like these, when adequately supported, hold out a degree of
promise that prison never will—in part because they stand to produce
stronger results, and also because, unlike prisons, they can reach people law
enforcement does not and can engage them in change voluntarily.

A central feature of some of the most successful violence intervention
efforts is the creation of ways to access support that are separate and
independent from the criminal justice system. Given high levels of distrust of
law enforcement, particularly in low-income communities across the
country, any reliance on police as the primary or exclusive pathway to care
and intervention will inherently fall short and will miss those at greatest risk
of harming others or of being harmed themselves. Knowing that, the
programs in the National Network for Hospital-Based Violence Intervention
Programs—including Healing Hurt People in Philadelphia, Kings Against
Violence Initiative (KAVI) in Brooklyn, Youth ALIVE! in Oakland, and
Detroit Life Is Valuable Every Day—create conduits to support through the
emergency rooms where people are treated for injuries resulting from
violence. Research shows that one in five survivors of shootings will later be
killed in another violent incident.”” Deploying a mix of credible messengers
and / or trained social workers and engaging emergency room clinicians as
partners, these projects seek to halt cycles of violence by managing
immediate risks of retaliation in the short term and engaging the survivors of
violence in trauma-focused care in the longer term. Ranging from
therapeutic groups to employment support and safety planning, the services
these programs provide aim to reverse the trend wherein surviving a
shooting places someone at far greater risk of future involvement in violence
and instead use that event as an opportunity for intervention and
transformation. The project earns the trust of the communities they are part
of, and that trust positions them to be a force for safety and reconciliation
when needed.



Decoupling Victim Services from Law Enfomzment

The expansion of the victim services field, with its focus on intimate partner
and sexual violence, holds lessons of all kinds about what it will take to make
these services equitably available to survivors in this country. On the one
hand, the field has taught us the extraordinary impact a movement can have
on a culture. Thirty years of advocacy for victims has brought about lasting,
paradigmatic change in our culture’s response to domestic and sexual assault
and has reached millions of victims of these and other crimes. This work has
taught us that healing can be brought to scale, and that a culture can be
brought along in doing that. The field has developed models for safety
planning and support that have transformed survivors’ lives, and the
movement has ensured access to those supports.

But this service infrastructure teaches other lessons, too. Despite the
formidable work of many to ensure otherwise, the victim services field has
not achieved equity in service delivery.®’ Far too many victims are far too
often left out of the scope of care. Whether because of limited resources,
lack of information, implicit bias, or an emphasis on partnership with law
enforcement, the field has struggled to reach many survivors, including
immigrants; young people of color; people with disabilities; women of color;
lesbian, gay, bisexual, transgender, and queer people; and other historically
marginalized communities. When people belong to more than one of these
groups, they are even more likely to be excluded from services.> And
aligning victim services too closely with law enforcement—whether by
requiring a report to police as a condition for receiving victim
compensation, co-locating victim services within law enforcement agencies,
or encouraging survivors to report the harm they survive to police without
first understanding the implications for their safety—will always exclude
survivors when they or their communities have fraught experience with
police.

We see this perhaps most clearly in cases of harm within families. Even
criminal justice practitioners who believe the system is effective in addressing
street or “gang” violence will typically admit how greatly the system
struggles to address intrafamilial harm productively, including domestic and
intimate partner violence and child sexual abuse. This kind of harm



represents a substantial portion of the violence that exists mostly out of reach
of the criminal justice system—and is far too often unresolved or even
worsened on the occasions when it is addressed within it. The solutions to
these kinds of harm are beyond the scope of this book, but not beyond the
scope of what is possible. What is perhaps most important to note here is the
degree to which experience suggests that the best answers to intrafamilial
harm will almost always come from within communities, not outside them.

Speaking from her experience as a survivor of child sexual abuse, sujatha
baliga attests to not only the inadequacy but the danger to her and her family
of the alignment of support and law enforcement—what she calls “the
crimmigration Child Protection System clustermuck of South Central
Pennsylvania.’® She says it was this system “that was the reason my father
got to continue sexually abusing me.” She has explained this concept in
greater detail:

What I mean by this is that I had no interest in my father being
incarcerated or my mother being deported or in being taken
away from my family. Even as a child I knew that if T told
anyone what was happening in my home, any of these things
could have happened, especially because, for much of my
childhood, we were the sole immigrant family in our rural
patch of America. This is really important for us to understand,
that the systems designed to protect us are actually doing us
harm because they disincentivize truth telling and help
seeking.®

Sujatha’s experience is shared by an enormous portion of survivors for
whom, for a variety of reasons, the engagement of law enforcement is
regarded as likely to increase rather than diminish the threat to their safety
and the safety of their families. Although its work is not limited to
intrafamilial or intimate partner violence, Creative Interventions is a leading
force in imagining better solutions to these types of harm, aiming to build
the capacity of everyday people and communities to end and prevent
interpersonal violence; and to shift the anti-violence movement away from
individualized social services and criminalization and toward community-
based responses. These and other aligned solutions draw on the experience,



power, and ingenuity of communities to address the wide range of harms
and violence that persist through generations, poison relationships, thrive on
silence, and remain painfully unresolved by the often counterproductive
intervention of law enforcement and the criminal justice system.

A wide range of programs embody the insight that responding to
violence must also heal those who survive it. Most of the beacons of promise
in this work are grassroots, neighborhoodgrown organizations led by and for
the people who are most directly impacted. These programs include Fathers
& Families of San Joaquin in Stockton, California, which promotes strong,
healthy families and communities in which youth are nurtured and fathers
are engaged in their children’s lives; Life After Uncivil Ruthless Acts in Los
Angeles, which takes a holistic approach to victim services, oftering support
and resources to the families of both the victim and the person responsible
for a crime (in doing so, they work with their partners at the Reverence
Project, which develops comprehensive wellness centers in urban
communities to support those suffering from trauma); Mothers of Murdered
Children in Detroit, which offers self-help groups, help for survivors and
their loved ones in navigating the criminal justice system, grief counseling,
and support with funeral costs, basing its work on the idea that grief must be
shared in order for people to heal; and countless others.®> Across the country,
the National Compadres Network draws on culturally rooted healing
practices to treat survivors of violence to help ensure that they do not pass
their pain on to others. And while not always grassroots-based, the successful
Trauma Recovery Center in California, notably, have been broadly
replicated nationally through funds that come from reducing criminal
penalties.®

The direct availability of these healing supports in community runs
contrary to the pattern of exclusion that arises when victim services and law
enforcement are too linked and is critical to reaching the full range of crime
survivors, including survivors with complex lives. Our media, our culture,
and even some of our statutes continually reinforce the idea that to be
deserving of care, a survivor of crime has to be “innocent” Sometimes
innocence is tied to some intangible yet narrow notion of purity that our
culture uses to assign value and recognize vulnerability. Sometimes
innocence is a matter for the courts—the opposite of legally determined
guilt. And sometimes innocence sits in statute, as with the regulations that



guide the distribution of federal Victims of Crime Act (VOCA) funds. These
funds help certain victims address the financial impact of the crime they
experienced by reimbursing victims for costs associated with the crime, such
as hospital bills that insurance did not cover, the replacement of essential
property, emergency relocation expenses, some therapeutic services, and, in
cases of homicide, burial expenses.®” The federal statute that guides the
distribution of these funds—which are disbursed to states, which then
disburse them to eligible victims—requires that the funds go only to
“innocent victims of crime.”® In almost all cases, the statute also requires
that those victims of crime report to the police and cooperate with the
investigation fully.®” In spirit and practice, both intentionally and
inadvertently, this idea of “innocence” and the requirements of reporting
and cooperation exclude a wide range of people from services and limits the
options and resources available to people who survive serious harm.”

Victims who do not choose to participate fully in a police investigation
or prosecution of the person who hurt them can and often do have their
applications for compensation rejected for “failure to cooperate.” Still other
victims are rejected for what 1is called “contributory conduct”—essentially an
assessment on the part of the state that the victim was at least partially
responsible for the harm they sustained. The problem with these restrictions
stems from the fact that survivors’ experience with reporting the harm they
survive can be fraught. Survivors often say they felt blamed or met with
disbelief when trying to report the violence they experienced.”! These
barriers to reporting are intensified for people from marginalized
communities, including lesbian, gay, bisexual, queer, transgender, and gender
nonconforming people, in part because of outright and implicit biases, and
in part because first responders are often not trained to understand their
identities or their relationships, and thus cannot assess these types of violence
as effectively and accurately as necessary.”> We also know that many other
groups of victims, including people of color and members of immigrant
communities, have had negative experiences with law enforcement that
affect their sense of trust and safety when reporting—and may encounter
bias when they report the harm they survive. Similarly, people too often
experience bias and / or barriers to accessing law enforcement based on
language, ability, HIV status, and other facets of their identities.



Tying compensation and services to cooperation with law enforcement
limits access to critical healing services, inequitably excludes the most
vulnerable survivors, and is distinctly not survivor-centered: because it
prioritizes the apprehension and punishment of the person who caused harm
over the needs and preferences of the person harmed, it is a decidedly
defendantcentered approach to addressing crime. Re-centering healing
services around the survivors to whom they are owed will require no longer
treating victims as mere instruments of police and courts, and instead
decoupling services from enforcement in a way that enshrines in policy our
beliet in their deservedness of care. This reorientation will be entirely
consistent with the relocation of the locus of control from law enforcement
to communities more broadly.

Among the people who will lead the charge to make the changes outlined
here are not only formerly incarcerated people and their loved ones, but also
crime survivors—a broader range of survivors than those whose voices we
are used to hearing. Among those whose voices are typically excluded from
the public understanding about violence and the best responses to it are not
only survivors who are not “innocent” enough, but also survivors who are
not deemed to be who they are “supposed to” be and survivors who do not
want what they are “supposed to” want—those who are inadequately or
inappropriately afraid, too silent or too outspoken, too angry or not angry
enough, too forgiving or not forgiving enough, too political or not political
enough, insufficiently “innocent,” too addicted, too violent, too volatile, too
complicated. These are survivors who are concerned not just with
interpersonal violence but with state violence as well, not just with their
own trauma but with the trauma passed through generations, not just with
themselves but with the people who hurt them, not just with their own
safety but with what will make everyone safer. These are survivors who want
revenge and compassion at the same time, and who change, constantly but
not linearly, as they heal. These survivors’ stories are messy, conflicted, and
uncontained. Almost all of us are these survivors.

Developing adequate responses for these survivors, like achieving any of
the policy shifts described above, will require a fundamental reorientation
toward violence—toward those who commit it, those who survive it, and
what it will take to end it. Some of those reforms will be fought and won in



statehouses around the country. But much of the terrain of this battle will
not be only in the law. It will be in our culture. And the battle we will fight
will be for a country that no longer regards violence as normal. It 1s only
that country that will make the changes outlined here.



6

The Opposite of Violence

Identifying policy platforms that stand to increase safety and reduce our
failed reliance on mass incarceration will be fruitless if we do not change the
culture that drives and constrains those policies. The stories we tell and what
we believe they obligate us to do will determine the scope of what is
possible in our shared future.

We are starting from a hard place. Our nation’s culture is notoriously
celebratory of violence. We see this in our military, our militarized local
police forces, our leadership in the international weapons trade, and our
popular culture. It is hard to think of a single blockbuster movie, for
instance, in which the hero wins without using violence. Our stories of
glory, of manhood, of bravery, and of strength almost all include violence as

their central method. In The Matrix, a film about the pliability of reality and
the expansiveness of what is possible, the lead character is in a large empty
room where he can conjure up anything he can imagine—anything at all—
to help him secure justice. His answer? “Guns, lots of guns.” Our American
heroes beat people, shoot people, and detonate bombs. They are lethal
weapons. They terminate. They die hard.

We imagine our culture to be one that condemns certain forms of
violence, particularly against those we consider “innocent.” We condemn
sexual violence against children. We condemn murder. We condemn rape,
particularly the rape of white women. Of course, we also tolerate these
forms of violence in countless ways—including treating intratamilial sexual
abuse of children with willful ignorance, murder as acceptable when the
victims are poor people of color, and rape as a territory of “gray area”
replete with bragging rights. But somehow we think of these patterns as
exceptions to an overall moral attitude of condemnation and righteousness



about violence. Still, we do not valorize all forms of violence, not every
victim’s pain is considered commonplace, and not all people who commit
harm are portrayed as indifferent to others’ pain. There are people whose
pain still outrages our mainstream American culture, people who are not
meant to be hurt, people we are meant to protect. Most of these people, it
turns out, are white.

America has a long history of disregarding the pain that people of color
experience. | say “America” cautiously, knowing that the term actually
includes a whole continent and not just the United States. But I use the
term to mean this country alone because I am not exactly talking about the
United States here, not in the sense of its geography or even its government.
[ am talking about America as an identity and a force—as an accumulation
of history and narrative and ways of behaving in the world. I am talking
about the America Langston Hughes evokes, the America James Baldwin
evokes, the America, frankly, that Donald Trump evokes. I am talking about
the cultural terrain that is so deeply contested in our current climate, the
terrain we have to fight for if any of what is suggested here 1s to be possible,
the terrain our opposition knows it has to control in order to win. There is a
reason the hats do not say “Make the United States Great Again.” The fight
1s for “America.”

This America’s origin story (not to be confused with the land’s) is one of
the genocide of Native people. Christopher Columbus and his men
murdered, raped, tortured, poisoned, beat, shot, and starved people to death,
and we take a day off every October to celebrate his exploratory spirit. We
are a nation that could not exist but for a group of people’s willingness and
capacity to cause unimaginable harm. Forget George Washington—our true
forefathers are violence and pain.

Then came the Middle Passage and all that followed. The vicious
violence that characterized slavery—including whipping people with leather
straps studded with nails, hanging people by their wrists for days while
repeatedly beating them unconscious, raping people with wooden poles and
broken glass, castrating men, cutting off people’s fingers or hands, burning
people to the brink of death and then reviving them only to hurt them
further, dragging people by their ankles behind horse-drawn wagons—was
treated as a natural and necessary part of business. What is more, as we
inflicted this unthinkable pain, we promised the people we were harming



that we would do the same to their children and to their children’s children.
As the visionary social worker Dr. Anna Ortega-Williams puts it, in this act
of spiritual and psychological brutality, slavery promised enslaved people that
we would inflict violence against “all the versions of you that will ever be.”
We have never reckoned with that history; passing an amendment that
outlaws slavery “except as punishment for a crime” does not constitute
reckoning. Our centuries-long silence continues to reinforce the normalcy
of the extreme violence that characterized what we euphemistically called a

“peculiar institution.” And slavery was peculiar, not in the more colloquial
sense of “strange or unusual,” but in the sense of being one’s own, something
distinctive to or characteristic of a particular place or people. It was anything
but strange—it was ours, America’s. It became the definition of normal, and
so did the violence on which it depended.

Of course, the way slavery normalized violence was entirely racialized
and gendered. It treated white violence against people of color as not only a
common practice, but even an aristocratic one. To the extent that a white
man’s slaveholding was a reflection of his success, his status was defined in
part by how many black people he had the power to hurt with impunity.
The violence became so normal as to be called something else—discipline,
management, control, even education.

This normalization of violence against black people was held in place in
part by the conjured fear of sexual violence against white women by black
men. Any nation’s self-definition includes defining who belongs and who
poses a threat to those who belong. In the United States, a core part of our
formative sense of ourselves included a story that white women were in
danger and black men were dangerous—and that it was the job of white
men to protect their women. Black men raping white women was
extraordinarily uncommon (and still is), but the mere specter of this form of
violence reinforced two inextricably intertwined myths: the danger and
hypersexuality of black men and the helplessness and purity of white
women. [t is a story that allowed Roy Bryant and J. W. Milam to brutally
beat a teenager named Emmett Till, drag him to the bank of the Tallahatchie
River, shoot him in the head, tie him with barbed wire to a large metal fan,
and shove his mutilated body into the water—all for allegedly whistling at
Carolyn Bryant, a white woman. It is a story we still live today, having never



done the work to uproot its distortions. Black men in the story are capable
of horrible harm, but not vulnerable to pain or deserving of care. White
women in the story are only vulnerable, cannot possibly be responsible for
harm, and depend on their subservience to white men for protection and
survival. White men are the supposed authoritative arbiters between the two,
commanding fear and insulated by impunity (not only for violence against
people of color but also even for violence against white women) as the
power-holders in the very institutions that could in theory hold them to
account. And black women—both their pain and their power—are all but
erased from the story, as though their bodies and experience are somehow
outside of and irrelevant to the justice equation. In that arrangement, none
of us gets to be fully human, none of us has what we need to heal (both
vulnerability and power) or to repair harm (both accountability and dignity),
and none of us is positioned to fully regard our own or one another’s
humanity:.

It will be a great but essential labor for America to move from a story
that regards violence against people of color as not only acceptable, but
necessary and noble, to a story that regards it as immoral and illegal. It is not
a transition we, the descendants of Emmett Till and of J. W. Milam and of
Roy and Carolyn Bryant, have yet made. We see the persistence of the age-
old story in police killings of black men, in the public silence over killings of
transgender women of color, in the presence of armed police officers in
predominantly black elementary schools, and in seemingly simpler places,
like doctors’ offices and emergency rooms, where care is distributed
inequitably and withheld cruelly.

One of the capacities white people will have to develop out of the
ravages of our history is our capacity to believe in the existence and
importance of black pain. We will have to do it historically and politically—
but we will also have to do it literally. A 2012 study looked at racial bias in

perceptions of others’ pain and found evidence that “people assume a priori
that Blacks feel less pain than do Whites” Four of the experiments
conducted “show that White and Black Americans—including registered
nurses and nursing students—assume that Black people feel less pain than do
White people.”” Studies about the treatment of sickle cell—a disease that
disproportionately affects black people—have revealed this trend writ large,



as sickle cell patients have to wait 50 percent longer in emergency rooms to
receive care, their pain is vastly undermedicated, and their mortality rates
remain unconscionably high, even in the presence of effective treatment
options.”

This is no small thing. People’s belief in someone else’s capacity to feel
pain has enormous implications for empathy and treatment. Our
vulnerability is a dimension of our humanity and is part of what entitles us
to protection and care. We have to ask: How could it be possible that black
people feel less pain than white people do? What would people have to
believe to believe that could be true? In the justice system, we can imagine
that if system actors seem impervious to black men’s pain, it has to do with
the setting—that they are before them as defendants—or even as victims—in
a larger context of criminal activity. What we learn from the medical
research on pain management is that the basis for the disregard for black pain
1sn’t the narrow frame of the justice system; it is the much larger context of
our culture’s narrative about who can hurt and whose hurt matters. That
narrative 1s at the heart of our ability to address all crime survivors equitably,
because in a basic way, to believe you are a victim, we first have to believe
you can hurt. Most of the stories we have told thus far have compromised
rather than nurtured our ability to do so. It is time to start telling other
stories.

Let us start with a familiar story and tell it differently: the story about how a
person becomes capable of committing violence. Our current approach
often goes as follows: we look at arrest records—particularly for adolescents
and young adults—and home in on the stories of young people who commit
more and more violent crimes over time. The story we tell to explain this
trend 1s one of children developing into “violent criminals.” We narrate the
way that each offense paves the way for the next, that the punishments for
the lower-level ones are inadequate deterrents, that the people who commit
these crimes are hardened in the process (or that they were inherently hard
to begin with), and that they will inevitably go on to commit more and
more violence.

The story commands a broad audience. And it is wrong, the way all
incomplete stories are. It suffers from the distortion our larger cultural
normalization of violence promotes. For starters, even in a story that is



entirely about violence, nowhere in it do we talk about the young people’s
own experience of victimization.

While there is a great deal of research linking a child’s maltreatment and
exposure to violence to future violent behavior, far less research examines
the reasons for the causality between the ongoing experience of violence and
the decision to commit further or escalating harm: we do not lay the
chronologies on top of each other. The U.S. Department of Justice and
Centers for Disease Control and Prevention’s National Survey of Children’s
Exposure to Violence estimates that as many as one in ten children in our
country are “polyvictims’—people who have survived multiple kinds of
victimization.” Such experiences can have a cumulative effect. According to
the final report of the United States Attorney General’s National Task Force
on Children Exposed to Violence, “the toxic combination of exposure to
family violence, child physical and sexual abuse, and exposure to community
violence increases the risk and severity of posttraumatic injuries and health
and mental health disorders for exposed children by at least twofold and up
to tenfold.”* These experiences play a central role in young people’s
development—particularly as it relates to violence.

[t is important to ask: what if part of what makes violence “normal” is

surviving it? A decade of engaging responsible parties in Common Justice in
an exercise that charts their experience of witnessing, surviving, and
committing violence yields two key lessons: first, almost all people who
commit violence report witnessing and / or surviving violence before
perpetrating it for the first time, and most report ongoing incidents of
surviving harm interwoven with incidents of causing it.> In other words, the
experience of committing harm and the experience of surviving harm
advance concurrently. For example, a young person may ditch school one
day and be beaten up while outside. He may then affiliate with a person or
group of young people he believes can protect him from further harm. He
may participate in hurting someone with that person or group. He may then
be retaliated against for his actions, survive a serious assault, and decide to
carry a weapon. On his rap sheet, he will have advanced from truancy to a
serious violent felony. As a victim, he is a survivor of multiple potentially
traumatic assaults over a short period. And of course both of these realities



require a response. But what it comes down to is this: almost no one’s entry
point into violence is committing it.

Trauma symptoms themselves can become drivers of cycles of violence.
Hypervigilance exaggerates survivors’ sense of threat—so that a minimal
threat can legitimately feel like a substantial and potentially even life-
threatening one. How endangered one feels depends in part on the baseline
of danger that exists. So for survivors who are hurt in the context of relative
safety, their exaggerated sense of danger may result in simple self-protective
actions like crossing the street when they get a bad feeling about someone
approaching, holding their keys as they approach their apartment, or
carrying pepper spray in their bag. For people who live where there is a
more widespread, regular threat of violence, where day in and day out, they
are making decisions that will affect whether or not they get home safe and
alive, perceiving threats as more immediate than they are may mean that the
self-protective actions people choose are graver. Not all survivors cope in this
way, but many do.

The way in which survivors cope—particularly in the early aftermath of
harm—is not usually a matter of choice. Trauma, after all, has a way of
pulling rank. Say a young man is suffering from hypervigilance and lives in a
neighborhood where several people have been shot in the past week. He is
walking down the street and hears someone approaching behind him. Before
his traumatic experience, he was able to wait until that person was closer, get
a feel for that person’s intentions, adjust his body language to convey that he
was not looking for trouble, and let the man pass. But now his mind and
body are telling him that the danger he perceives is more substantial and
more immediate than it is. If he believes that the man approaching him from
behind means him harm, he cannot just wait for the person to reach him.
He has to protect his life. So he turns. He says something aggressive to try to
indicate that he is not someone this man should consider hurting. He throws
the first punch. He shoots the first bullet. He does not experience this as an
act of unprovoked aggression; he experiences it as self-defense. And his body
tells him that is exactly what it 1s.

All too often we conflate cycles of violence with retaliatory acts—as
though people only go out and hurt the people who hurt them. But that is
not how these cycles work. We see this, for instance, in the literature about
child abuse. People who were abused as children are more likely to pass that



violence on—mnot to hurt their parents who abused them, but to hurt their
own children. Cycles of violence are not primarily about giving pain back to
its source—they are about paying that pain forward. Similarly, the young
man who was nearly killed last week and 1s now walking down the block
may be thinking not of retaliation, but of survival. And he may still cause
harm.

The second lesson is that the experience of surviving harm often is the
most significant factor in contributing to a diminished sense of how serious
violence 1s. This may be surprising to some of us, but only if we
underestimate the larger-scale normalization of violence against so many
SUr'VIVOTS.

When someone survives violence, the range of options available is
culturally determined. Those options have everything to do with what is
accessible, what is sanctioned, and what is regarded as normal. When we
look to the cultural basis for responses to violence, too often we look only as
far as the neighborhood level, and typically end up blaming communities of
color and poor communities for some supposed amorphous deficit in values
that somehow makes them unusually indiftferent to violence. Pretending that
culture 1s ever that local, that isolated, or that ahistorical is naive and
dishonest—and it insulates the broader American culture, including white
people, from our responsibility for setting and reinforcing the norms that
disregard black pain. That’s because the culture that sets the norms about
violence 1s broader than any neighborhood. That culture includes the larger
economic structures that constrain what is possible in a given neighborhood,
most of which are located and controlled far beyond that community’s
geographic or political reach; the larger context of media and its depictions
of those involved in violence, whose locus of control is also not within the
communities being represented; and the historical realities that endure
through generations and legitimately infuse a community’s understanding of
itself.

It is in this larger cultural context that survivors seek out strategies to
cope with trauma, pain, and loss. People who are harmed have a range of
coping strategies available to them, from seeking help, doing exercise, and
going to therapy to alcohol and other drug use, violence, and minimization
or even total denial of the harm they survived. In deciding among these,
whether consciously or unconsciously, people are more likely to choose



coping strategies that are consonant with their culture’s norms. For example,
for many white women (particularly straight, cisgender, able-bodied,
middle-class white women), this most often means a culture that says their
pain is of importance, that they are in need and deserving of care and
protection, and that their fear is legitimate. Hard as it still may be to do so,
many of these women, then, do what those norms would suggest:
acknowledge fear, express sadness and hurt, ask for help, and seek protection
(often by any means necessary on that last count). For other survivors whose
pain has been devalued by our society, there exists a set of norms insisting
that their pain probably does not exist, and even if it does, that it does not
matter. The coping strategy most consonant with that set of norms is clear:
many survivors survive by minimizing.

Minimization involves rationalizing and downplaying the significance of
an event or emotion. Those harmed may tell themselves, “It doesn’t matter.
It’s okay. It happens to everyone. It’s not a big deal. It’s nothing.” And that
strategy may prove at least partially effective in helping them manage some of
the symptoms of trauma they experience.® But minimization also has
downsides. First and foremost, it creates immediate and lasting barriers to
acknowledging pain and fear and to seeking help; one cannot seek help for
something that is “nothing.” This—coupled with the systemic denial of their
trauma that drives minimalization in the first place—means that survivors
whose experience of violence is normalized are less likely to seek or receive
support for their trauma, more likely to live with unaddressed pain, and less
likely to recover.

Many young men of color involved in Common Justice, asked how they
tfelt when they were robbed or assaulted, respond, “Fine”” Some of these
young men are knowingly understating the intense emotions they felt when
they were hurt. Our culture teaches men that their feelings should be limited
more or less to fine, angry, aroused, or happy their team won. It does not
make space for pain and vulnerability. But other participants are not
obfuscating the pain they felt. Rather, they are essentially reporting a
common trauma symptom: numbness. Numbness and minimization as
symptom and strategy go hand in hand, and both allow people to not feel
pain. The problem is that as human beings, we are not built to shut down
only negative emotions. It’s like a breaker switch in the basement of a home
—either the whole thing 1s on or the whole thing is off. Numbness cuts the



power to the whole house, not just the room where sadness is. So survivors
who experience numbness often experience a diminished capacity for joy,
for fulfillment, for excitement, and for giving and receiving love. The
depression many survivors feel in the aftermath of the harm they survive is
not just about the presence of sadness—it is also about the inaccessibility of
joy. Numbness is often a factor in making that joy unavailable.

Despite the vast odds stacked in favor of cycles of violence, it is essential

to remember that most people who experience violence do not pass it along
to others. But minimization also increases the risk of a survivor passing that
harm on to others, in part because it can diminish a survivor’s sense of the

7 Once we determine that

seriousness of the harm they are causing.
something 1s “not a big deal,” it becomes something we can justify doing to
each other.

Many people who commit violence do so only after having developed a
decreased sense of its seriousness. Some of that response has to do with
individual experiences of surviving harm and minimizing that pain. But a
decreased sense of violence’s seriousness is never entirely individual. It is also
cultural. The coping strategies available to people are socially determined,
and the choices survivors make reflect society’s overall regard or disregard for
their pain. When we look for the underlying source of the normalization of
violence, we cannot look at just one person’s trajectory. A person does not
make something normal. Only a culture can do that. And when it comes to

violence, our culture has firmly established it as our American way of life.

Making violence normal is always entangled with inequity. It is fairly
straightforward to see the ways in which the normalization of violence
sustains such inequity: brutality on plantations has to be normalized by those
in power for slavery to persist, domestic violence has to be considered
commonplace for people to stay in homes where they are beaten and
controlled, police violence has to be rendered as standard practice to enable
the broad and brutal criminalization and punishment of whole communities,
and so on.

What is perhaps less obvious and less central to our public discourse is
the way the normalization of violence not only generates and secures
inequity but depends on it. A society cannot normalize violence entirely. Its
people cannot say that anyone can hurt anyone else at any time. They could



say that no one can ever hurt anyone (though we don’t say that in America).
Rather, as sociologist and criminologist Nils Christie grapples with in his
scholarship, our society says that some people can hurt other people some of
the time for certain reasons.® The function of a society is in no small part the
containment of violence. The state reserves its right—to the exclusion of
others’ rights—to commit certain violence. In theory, this authority is meant
to replace vigilante justice, for instance, with police and courts and prisons,
so as to protect a society from individualized, unpredictable, uncontained
violence. The problem with that frame in this country is, first, that the
government is responsible for a great deal of violence that exceeds the
permissions legitimately granted to it by the people; and second, that our
culture continues to tolerate, condone, and even celebrate a wide range of
violence committed by people other than their government. The only way
to defend that arrangement is to tell a story (and by a story, I mean a
thousand stories told over and over again for centuries) about the people
against whom violence 1s being committed—a story that explains why the
violence they sustain is acceptable and, even more important, why others
should still feel safe in a world where people are being harmed.

These stories always fall along fault lines of power: race, gender and
gender 1dentity, sexuality, national origin, and other dimensions of identity
that enable us to explain why certain violence has a place in our otherwise
allegedly safe and moral nation. In a country where we were all truly equal,
danger to another person would mean I am at risk. It is only in a place
where we are unequal that danger to another person can be irrelevant to me,
or even protective. The problem for people on the receiving end of
oppression is obvious: the framework allows for unthinkable harm to go
unaddressed. But even for those of us in positions of greater privilege, this
normalization has consequences. Once our story is no longer “violence is
wrong and it matters every time” but “violence is sometimes wrong and that
sometimes matters,” then even those of us who co-signed and benefited
from one form of inequity and the violence it generated can all too easily
find ourselves on the wrong side of the power line, faced with violence that
our culture will not say is wrong. In that way, there can be no lasting safety
for anyone in a society that has inequity at its core.



“When I was six, [ was playing with my pet turtle,” Hyunhee said, “and I
was all of a sudden surrounded by our neighborhood teens.” She continued:

They were a bunch of poor white kids who didn’t have any
other outlet. We lived in a really poor town. We were one of
the only folks of color in our community back at the time.
They had their hands on my underwear, and I didn’t know what
they wanted.... I was confused. I was scared. When you are a
kid, and you have strangers violating you for no reason, it’s
confusing, its scary. When I look back, I don’t know if the
police would have believed me. A group of white kids, a little
Asian kid—who are you going to believe?

A lot of what’s available to survivors is tailored to white
women, a lot of the public narrative about who a survivor is is
white women, and when you’re not a white woman, you think
that: “I don’t get to be a survivor, I don’t get to access these
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resources. They’re not for me.

Whether based in human dignity or sexism or a little of both,
mainstream American culture has a robust narrative about the importance of
protecting women. But when America talks about women, we are usually
talking about white women, and cisgender, straight, middle-class white
women at that.!” Contrary to this dominant narrative, however, the range of
people who are harmed by crime is vast—including women of color,
immigrants, people with disabilities, young men of color, LGBTQ people,
and the working poor."" Of course, many survivors belong to more than one
of these groups, and for most, their victimization happens in a larger context
of structural inequity, poverty, and disenfranchisement. This context means
that the newest trauma is likely to amplify previous traumas, exacerbating the
impact and making healing more complicated and elusive.

Women of color live at this intersection—and they survive violence,
including homicide, at extraordinarily high rates.'? These disparities are even
greater for queer, trans, and gender nonconforming people, who suffer
homicide with extraordinarily high and often greatly underestimated
frequency.”” But despite the relative erasure of these murders in comparison
to the murder of white people, homicide 1s actually the most visible kind of



violence. Other nonfatal forms of violence are all too often hidden from
view, and their history is long and their prevalence vast. Ranging from the
legacy of sexual violence and genocide against Native women to the
trafficking of women from Asian and other countries, violence against
immigrant women attempting to cross the U.S. border, neighborhood-based
violence, and brutality in this country’s prisons, the violence women of color
experience is far-reaching and often entwined with the very systems that are
supposed to protect people from harm.

Women of color are also more likely than their white counterparts to
survive intimate partner violence.'* An estimated 29 percent of black women
report experiencing this type of violence in their lifetime (including rape,
physical assault, and stalking), but when they are harmed they are less likely
than white women to receive the support of social services, battered
women’s programs, or hospitals.”> This violence is not, of course, limited to
black women. Studies show that Asian and Pacific Islander women, Latina
women, Native women, and countless other women of color experience
inordinate levels of violence.'® And across cultures, trans women experience
intimate partner violence at unusually high rates.!”” These trends also hold
true for sexual violence; women of color are disproportionately likely to be
survivors of rape.'®

Formidable work by thousands of women over the span of decades has
ensured that there are formal services for women who survive violence
(particularly sexual assault and domestic violence). Still, women of color—
even those who built and sustain those services—experience significant
disparities in accessing them. Some of the barriers to access arise from our
dominant narrative. Too often we do not tell women of color’s stories at all.
When we do tell them, we do so in a distorted way, regularly portraying
women of color as uncommonly or even super-humanly resilient, to the
point of obscuring their vulnerability and diminishing their need for care.
This narrative is central to locking in our disregard for women of color’s
pain: it is designed to excuse us from the obligation we would otherwise
have to fulfill if we were to contend fully with the impact of violence on
women of color’s lives.

For women of color, their access to support in the aftermath of violence
is also diminished by the same structural factors that made that violence
likely in the first place."” The pathways to healing and protection for women



of color are limited by bias—against them and, when the people who harm
them are men of color, against these men.? The Women of Color Network
describes the pattern:

Non-arrests of suspected abusers of African American women
and a fear that police will exercise an abuse of power have
contributed to African American women’s reluctance to involve
law enforcement. Stereotypes amplify the complexities African
American women encounter when trying to seek help services.
Myths that African American women are “domineering figures
that require control” or that African American women are
“exceptionally strong under stress and are resilient” increase
their vulnerability and discourage some from speaking out about
abuse.?!

These women’s vulnerability to harm therefore results not only from the
people who commit violence against them, but from the failure of the
systems that are supposed to protect them to acknowledge their pain and to
see them as fully human and deserving of care. This is not a new insight:
countless scholars and leaders who are women of color have been teaching
these lessons for decades, and we would do well to hear and heed them.?* As

Andrea Ritchie, author of Invisible No More: Police Violence Against Black
Women and Women of Color, said in an interview:

We think of police as being there to protect the vulnerable or
protect people who are targeted by violence. If you show police
officers consistently—where Black women, women of color, or
LGBT people of color are concerned—ignoring violence,
telling people that they deserved what happened, assuming that
theyre a threat, that they committed the wviolence, or
perpetrating violence against them, then the myth that they’re
about protecting victims of violence or vulnerable people starts
to unravel. And we get a clearer picture that actually they don’t
change their stripes when theyre responding with violence.
They're still policing race, theyre still policing gender, they're
still policing sexuality, theyre still policing poverty. They’re



saying victims of violence who are outside of a very small group
—middle-class White women who are not trans—are not
deserving of protection.?

Not only do police too often fail to protect women of color, they are
also likely to cause them harm. “Although Black women are routinely killed,
raped, and beaten by the police, their experiences are rarely foregrounded in
popular understandings of police brutality,” writes Kimberlé Crenshaw,
director of Columbia Law School’s Center for Intersectionality and Social
Policy Studies.?* She continues: “Inclusion of Black women’s experiences in
social movements, media narratives, and policy demands around policing and
police brutality is critical to effectively combatting racialized state violence
for Black communities and other communities of color.” It is in part for this
same reason that the group INCITE! Women of Color Against Violence
concludes that “strategies designed to combat violence within communities

must be linked to strategies that combat violence directed against
communities.”’® It is only when we treat interpersonal and structural
violence as related that we will develop solutions that work for people who
live at the intersection of the two.

Such integrated approaches are especially critical when both the people
harmed and the people causing harm have little or no basis for trusting law
enforcement. When the people who harm women of color are men of
color, for example, the broader context of white supremacy sets a trap:
women of color are placed in the nearly impossible situation of seeking
regard for pain caused to them by people whose pain they know has also
been disregarded. It might seem to some that our broader culture’s
indifference to the pain experienced by men of color would mean that it
would hold the men unequivocally accountable when they cause pain to
women of color. But this doesn’t happen. To the contrary, the disregard of
men of color’s pain only tightens the constraints around safety and healing
for women of color, cutting off path-ways to the transformation of harm.
Self-identified healer and alchemist Fatimah Muhammad has described her
experience:

As a little girl, I adored my father. Our time together was full of
games we'd invent, and his afhirmations that I am valuable to



him and the world.

And, I saw my father beat my mother. I saw him caked in
blood following bad drug deals. I witnessed in horror as the
police barged into our home and took him away in handcufts.

For 20 years, there was a vast silence between us held tight
by the criminal justice system: restraining orders, my father’s
ongoing spells of prison time, and a belief fortified by the world
that this black man could only ever do me harm. I had no access
to him, and no access to the part of myself that longed to be
connected to him.

In my twenties, I decided to find my father to release the
anger, fear, and grief. In my healing journey with my father—a
journey we leapt into immediately and with deep urgency—he
confessed stories of the harm he had done to me, my brother,
my mother, and others. I also learned about my father’s recovery
from addiction, his faith, and his own childhood abuse. And,
though my mother never saw or spoke to him directly, she
accepted a gift he sent her—and accepted it with laughter.

People of color carry the impossible burden of
transgenerational structural harm alongside transgenerational
interpersonal harm. The labor women of color toil through in
these realities is glorified and wilified, without ever being
understood, oft-loaded, resourced, or elevated accurately.

Who but us carries the work of redemption and healing for
our loved ones who have harmed us? Who but us breathes
through layers of unspeakable trauma only to get crushed by
systems that render our full experience invisible? Who but us
can testify that these systems that never give us the support or
resources we deserve to heal, rest, and harness our power to
actualize new visions—for us, for our loved ones, for our
communities?°

Our failure to address the harm women of color survive has to be
understood both as its own independent wrongdoing requiring repair and,
simultaneously, as inextricably intertwined with our failure to address the



harm men of color survive. This second failure often begins in a denial of
the possibility that men of color’s pain even exists.

Daquan was shot at in a public park by someone he knew. It was broad
daylight. He was playing basketball. He looked up and saw a friend he had
had an argument with approaching him. Then he saw the gun and saw it
fire. His friend missed. He ran for his life across four lanes of traffic and
eventually, after much hesitation and consideration, decided to report the
crime to the police. When he did, he told the oftficer, “I was shot at in the
park. My baby sister was there and I don’t know where she is. And I know
who did it.” The officer’s response: “Where’s your gun?” Daquan paused in
silence. The officer added. “Well, he didn’t shoot you for nothing.” Our
culture’s denial of the pain men of color experience shows up in the
widespread portrayals of them as violent, but almost never as survivors of
harm.?” A robust body of research documents the distorted representation of
black men in the media. This includes underrepresentation overall (they are
simply not shown); the exaggeration of negative associations including

criminality, unemployment, poverty, and violence when they are visible;
limited positive associations (for instance, seeing successful black men only
when they are sports heroes, not when they are businessmen or fathers); and
the decontextualization of the challenges they face (for example, the
problem of violence in Chicago being told without the historical context of
redlining that helped create it).”® This decontextualization is an important
dimension of the distortion of public images of black men, and includes
erasing “how the lives of black men and boys are affected by larger contexts,
such as historical antecedents of black economic disadvantage, persistence of
anti black male bias, and relative disconnection from the social networks that
help create wealth and opportunity”? This decontextualization can also
exacerbate bias and blame.® As the social justice communication lab
Opportunity Agenda contends in its report on the subject, “Public
perceptions and attitudes toward black males not only help to create barriers
to advancement within this society, but also make that ... seem natural or
inevitable.”?!

When it comes to violence, black men are overrepresented as people
who perpetrate violent crime—and this is made especially clear when news
coverage 1s compared with arrest rates—but are underrepresented in



portrayals and coverage of crime victims, despite the extraordinary rates at
which they survive harm.”? Although young men of all races from ages
sixteen to twenty-four experience higher rates of violence than any other
age group, including assault and robbery, data from the Bureau of Justice
Statistics at the U.S. Department of Justice consistently show that young
black men are among the most likely to be victimized by violence overall.’
For young men of color, this violence is also more likely to include
homicide.** According to the Centers for Disease Control and Prevention,
homicide is the leading cause of death for young black males ages ten to
twenty-four.” The impact of this disparity can be especially acute in urban
settings, where homicide is more common.?® In New York City, for instance,
in the first half of 2012, 96 percent of shooting victims (fatal and nonfatal)
were black or Latino.””

The exaggeration in our culture’s narrative about the harm caused by
men of color is a central element in normalizing this violence, as black men’s
overstated criminality becomes justification for sanctioning police violence
against them, blaming them for their own victimization, not investing in
victim services to tend to their pain, and presuming that their childhood
exposure to violence was part of a socialization process that just made them
harder and more violent, rather than understanding that process as something
that might have harmed or hurt them.’® Even stories that are explicitly about
the victimization of young men of color reinforce the narrative about their
presumed criminality. “Montgomery’s Latest Homicide Victim Had a
History of Narcotics Abuse, Tangles with the Law”” And “Trayvon Martin
Was Suspended Three Times from School” And “Police: Slain Lakeland
Teen Had Been Shot Before; Death Possibly Drug-Related.” And “Shooting
Victim Had Many Run-ins with Law.” And “Police: Warren Shooting
Victim Was Gang Member.” Or this: after Otis Byrd was found hanging
from a tree in Mississippi in what many feared was a lynching, CNN noted
that he’d been convicted of murder thirty-five years previously. His death
later was ruled a suicide.” It 1s difficult, for instance, to find a single news
piece about a young man of color who is killed that does not also include
information about his criminal record, whether “he had been arrested seven
times” or “he had never been arrested.”*’ The former is supposed to tell us
that this person in some way had it coming, as if having been arrested is
justification for having been murdered. The latter is supposed to signal that



the person we lost is an outlier, “one of the good ones,” and is meant to
animate our empathy—empathy we would not be called on to access were
that person less “innocent.”” Reporting on the criminal history (or lack
thereof) of young men of color has become so normalized that a story is
considered incomplete until that last piece of information is shared: it is the
conclusion, really, and is the central content that is meant to guide the
meaning we make of the news. But of course this reporting is not
normalized for everyone. If I, a white woman, were killed, it is nearly
unthinkable that the report about my death would end with “she had no
criminal record.” People would regard that line as irrelevant at best, callous
and disrespectful at worst. And they would be right. The problem is, it is just
as outrageous and just as wrong in a story about a young man of color. Our
attachment to innocence—as measured incoherently by a person’s lack of
criminal history—interferes with our ability to uphold basic values as a
culture, most simply, that violence 1s wrong, and that it matters, every single
time.

If a police officer tells a young man “He didn’t shoot you for nothing,”
how are we to ask this survivor to believe that the violence against him 1s not
normal when the officers do not ask him how he is, do not tell him what
happened to him was wrong, do not promise him protection and care, and
instead say directly that he must have had it coming? How can we ask him to
place his trust in the same police to secure his safety going forward? And
how dare we tell a story about that young man’s diminished sense of the
seriousness of violence without including the larger structural context as a
core cause?

Just as the larger narratives shaped the police’s response to this young
man, so, too, do they shape the young man’s response to what the officer
said. People of color, as the Opportunity Agenda describes, “draw on far
more experience than others to form images of themselves and their peers
... but they are also members of the public, and they are not immune to the
influence of the media, which they consume just as other Americans do.”*! It
1s one thing to persuade white people that violence against people of color is
normal and justified. It 1s a harder and arguably more insidious thing to
persuade people of color of the same thing. In that sense, the fact that black
people can also underestimate black people’s capacity to feel pain is also the
direct result of structural racism. The audiences for the white historical



message that violence against black people is normal includes not only white
people, but black people, too, so the fact that some black people have
internalized any or all of that message is not evidence of its race neutrality,
but to the contrary of its far-reaching and heart-wrenching impact.

I think all the time about Victor, a survivor of a serious assault. He was
beaten terribly, stripped of all his clothes down to his boxers, and left in the
middle of the street in the heart of winter lying in his own blood. When he
told me the story, he concluded it by saying, “I was almost a victim.”

What he meant, of course, is that he almost died that night—that a
victim isn’t someone who was hurt, a victim is a dead body, a chalk outline
on the cold street. That anything short of death was just more or less a
normal part of life. That the only time a young man like him could get the
“victim” label—for better or worse—was it he had died on the ground that
day instead of eventually regaining consciousness and standing back up.

Victor didn’t invent that story about the insignificance of his pain. His
country did, and the story he is carrying is as old as this country. Like all of
our narratives, when they are retold often enough in enough ways, we
internalize them to the point that they overcome even our most elemental
experiences of excruciating physical pain. The classic experiment in which
young children were given a choice between a black doll and a white one—
which ends, as we know to expect, with most children, including most black
children, choosing the white one as more beautiful—is but one of countless
examples of how early we are taught to value certain lives over others.** It is
on top of that belief system that we overlay our stories of violence and
healing. The old framework about who can and can’t be hurt in America is
in our bones, and it constrains not just our understanding and decision-
making, but even our own ability to experience and make sense of our pain.

Of course Victor was not an outlier. When I asked a group of ten young
men of color coming home from Rikers Island, “How many of you have
been victims of crime?” no hands went up. Not one. When I asked, “How
many of you have had something taken from you by force?” eight hands
went up. “How many of you have had something stolen from your home?”
Ten hands. “How many of you have ever lost a fight and been hurt or been
jumped?” Nine of the ten young men raised their hand. Yet none had been
the “victim of crime.” The distinction in their answers is not just about



language—it 1s also about history, and the way we have defined not merely
whose victimization matters, but whose victimization exists in the first place.

For these young men, the racialized denial of black people’s susceptibility
to pain is compounded by widespread cultural norms about masculinity. All
too often, manhood is equated with toughness and toughness is equated
with invulnerability and imperviousness to pain. We raise men in particular
to be fearless and unfazed by what they endure; indeed, we consider many of
these qualities to be benchmarks of boys reaching manhood. These norms
shape a man’s sense of himself and constrict what forms of feeling and
expression are available to him. Men are known to be less likely to
acknowledge being in emotional or physical pain, less likely to use certain
subjective language (words like “hurt” or “sad”) in describing how they feel,
and less likely to seek help when they are hurt.

It becomes too easy as a society to believe that those things are okay,
because these men often seem—as they say they are—"“fine.”” When limited
notions of masculinity unite with a racist and racialized narrative stressing
that some victims feel pain less profoundly than others, the combination is
toxic—and results in a near complete erasure of what would otherwise be
our societal obligation to regard, care for, and help heal those wounds.
Similarly, the same narrow conceptions of masculinity fuel homophobia and
amplify the harm—including assault and sexual violence—done to gay,
bisexual, transgender, queer, and gender nonconforming men of color, who
live at the intersection of these biases.

Finally, when men of color are denied access to healing, their roles as
healers and caretakers are often compromised. When their unhealed pain
manifests as 1isolation, addiction, or violence, men who have survived
violence are often less able to see and tend to the pain of the men and
women and children who love them. When that happens, the people who
love them also lose what they need and deserve to heal and be safe.

Two distinct things are simultaneously true: violence and mass incarceration
disproportionately impact people of color, and violence and mass
incarceration devastate the lives of white people. Having talked about the
first reality, it is important to talk about the second, noting definitively that
nothing about acknowledging the pain white people endure diminishes the



reality of the racial inequities at hand or alleviates our obligation to correct
them.

A full exploration of white culture and its relationship to violence and
punishment is a necessary project but beyond the scope of this book. Still,
we cannot talk about violence without talking explicitly about white people
and our connections to violence.

We do not typically have this conversation. As a nation, when we talk
about violence, we talk a great deal about harm that people of color commit
against each other, talk disproportionately about the far rarer occasions when
people of color commit violence against white people, and sometimes even
talk about violence white people commit against people of color, but we
rarely talk about the daily violence within white communities. This
exclusion is problematic because it feeds the notion that violence is a “black
problem,” but also because it obscures the way many white communities
across the country suffer from the traumatic interplay of violence and
poverty. By downplaying or ignoring pain in white communities, we block
pathways to advance equity and to develop strategies that can reduce and
tend to that pain.

Similarly, our conversations about incarceration rarely include discussion
of its impact on white people. The extraordinary disproportionality of
people of color who are imprisoned has to be central to our understanding
of mass incarceration in our culture and what it will take to end it. But the
fact that the criminal justice system 1s inequitable and has roots in a history
of structural racism has never meant that white people are fully protected
from its damaging effects. Although white people overall have a greater
expectation of access to and fairness in the justice system, they are not
insulated from its detrimental impacts, nor have they been immune to its
exponential growth over the past four decades. In fact, white people make
up 39 percent of those incarcerated—close to one million people on any
given day.*® In Obhio, for instance, white people represented the fastest
growing group entering prisons in 2013; 80 percent of women entering the
state’s prisons that year were white.** A recent report by the Vera Institute of
Justice found that while the use of jail and prison is declining in many urban
centers, rural jails in largely white communities have the highest rates of
growth in pretrial detention in the country: pretrial detention rates in those
counties increased a full 436 percent from 1970 to 2013.%



White people are not insulated from other forms of violence, either.
Working-class and poor white communities in particular are beset with
violence: intimate partner violence and domestic violence that are rampant
in many communities and exacerbated by high rates of unemployment;
physical and sexual abuse of children (which data have always shown know
no boundaries of race, gender, or class); disputes over property, relationships,
and honor that escalate to violence; violence related to illegal drug markets;
and bar fights, street fights, assaults, and murder.** In white communities
with neither wealth nor a strong social safety net, this violence does just
what it does in communities of color: it initiates or perpetuates cycles of
retaliatory violence, engenders or intensifies unhealthy substance use, tears
families apart, and, when unhealed, results in lasting trauma that is passed
down over generations.

Just as violence in communities of color intersects with our culture’s
stories about whose lives are valued and whose are not, so, too, does
violence in white communities reflect a bigger story about power.
Interpersonal violence is always shaped by the larger context in which it
happens. And the larger context in America has always been both a story
that all white people are better than people of color, especially black people,
and a story that some white people are the least valuable of their kind.

We see these interlocked and competing stories in the ways white people
behave in our own families and communities, in the painful and often
harmful ways we attempt to resolve the tensions between the notion that we
are better than everyone else and the constant evidence that we are
imperfect, flawed, and sometimes terribly wrong. Because culture 1is
persistent, the same characteristics of white culture that manifest in our
historical and continued destructive treatment of people of color are also
visible in the ways white people treat one another in our own communities,
our own relationships, and our own homes. White culture is characterized
by behavior meant to control, punish, exile, and exterminate. It is useful to
say aloud that these patterns are real, and that they have become part of who
and how we white people are in the world—it 1s only then that we will
stand a chance at changing them.

White people control people. We want people to behave a certain way
and we use power to try to ensure that they do so. In our own families and
relationships and communities, we police behavior we regard as aberrant, as



embarrassing, as strange, as improper, as rebellious, as imperfect, as somehow
inconsistent with our supposed superiority, and we try to stop that behavior.
To do so, we use incentives, we give or withhold money, we give or
withhold love, we call on notions of loyalty and family and belonging, we
embarrass people, we talk about people, we deceive people, we imply
threats, and we issue overt threats—threats of exclusion, of deprivation, of
violence, and of shame.

When we do not succeed in controlling people, we punish people. We
withdraw support, withdraw love, withdraw resources, withdraw access. We
discipline, we insult, we demean, we humiliate, we beat, we burn, we injure,
we violate, we abuse, we wound, we shame.

And when punishment does not work, we exile. We throw people away.
Our very own “white trash.” We disown people, kick them out of our
homes, our families, our communities. We deny our ties to them, deny our
history with them, deny our part in them and who they are and what they
do. We refuse their calls, block their access, block their numbers, block their
names from our lips and our memory. We change the passwords, change the
story, change the locks.

And when even exile fails to remedy the perceived threat to who we
think we are, we exterminate. We kill. We kill and kill and kaill.

This way of being is a recipe for mass incarceration. It is no coincidence
that the criminal justice system white people built has four main functions:
control (in the form of policing), punishment (in forms ranging from fines
to imprisonment), exile (in the form of incarceration), and extermination (in
the form of executions). But this way of being is also a recipe for violence. It
assumes that behavior is shaped by power and control rather than connection
and responsibility. And all the way through, it is anchored in shame—by the
avoidance, threat, and experience of shame, the most reliable driver of
violence around.

Many white people, particularly those who are poor and working-class,
have experienced the cruelty and inhumanity of these functions of white
culture, even as they have benefited from the advantages that accompany it.
They have been punished or exiled from their families, their churches, and
their communities for their behavior or the behavior of their loved ones,
their criminal convictions, their addictions, their mental illness, their
violence, and their mistakes. Most people in working-class and poor white



communities have experienced harms that are connected to this culture,
precisely because of how damaging the current socioeconomic structure is
for them. Plenty of middle-class and even wealthy white people have also
endured these harms, which include addiction, physical and sexual abuse,
domestic violence, other forms of violence, and loss. Trauma like this can
have an ossifying effect—it can solidify our beliefs beyond intervention, it
can narrow the range of people we trust and listen to, and it can create an
appetite for a channel for our anger that, when coupled with those other
effects, can be disastrous. Combine that trauma with a story that we are
superior, and, whether we are rich or poor or somewhere in between, the
combination can make us behave in hateful ways to the people closest to us
and 1in horrific ways to those we regard as “other” or less than us.

We could end this kind of violence in white communities (or at least
render it no longer normal) if we wanted to, just as we could end the high
levels of incarceration everywhere. One way for us to do so would be by
using even a fraction of the resources we currently spend on incarcerating
people of color. If we did not allocate spending as we do, we could—mnot just
tfor white people, but for everyone, equitably—restore cuts to Medicaid and
Medicare, build functional schools, invest in economic development
programs that gave people a pathway to a dignified living wage, close the gap
in access to healthy affordable food, or fix our roads and bridges and
community centers and hospitals in all communities.*’

But none of that has been our priority. Prisons have been—especially,
but not only, prisons for people of color. Some of that is because our culture
has made the control of people of color such a central piece of who we are
as Americans. That control 1s one way we enact the story that all white
people are better than people of color, especially black people. This story is
not just about overt racism. It is not just about the hate groups whose
presence has endured through every phase of progress toward racial justice
and whose visible resurgence we have witnessed in recent years. While it is
in part about the overt belief in white people’s superiority, it is not just a set
of beliefs and it is not always overt. It 1s also——and most often—what those
beliefs look like woven into our unconscious thinking, our behavior, and our
institutions. It is the scaffolding around the culture we built; even when it 1s
no longer visible, it remains part of how the thing was made.



But that racism alone is not enough to have driven our lifeless
prioritization of incarceration over the larger social good: we have also had
to enact the other, parallel story—the one that teaches that some white
people are the least valuable of their kind—that some are no more than
“trash.” This notion of “white trash” is as least as old as our country, and it
separates a portion of our nation’s people from the rest, exaggerates their
criminality, accuses them of laziness even as it exploits their labor, and asserts
the disposability of their lives.*® This story is not contradictory to the larger
story of white superiority—it is a part of it. It is the soft, ugly underbelly
that aims to explain a world where white people are allegedly, innately
superior and yet so many of them have so little of what they need. It at once
drives comparably less advantaged white people’s investment in being
superior to people of color and ensures their relative position in the
hierarchy below wealthier white people. And it causes pain—because the
desperate grasp for dominance and the experience of relative powerlessness
are both catalysts of violence.

There is no pathway out of mass incarceration that does not require
dismantling and displacing a structure like this. And we will not end violence
—not just against and among people of color, but against and among white
people, too—without addressing head-on these stories and their far-reaching
manifestations in our culture. This work will prove to be a non-negotiable
element of any road to repair.

How, then, do we reverse the normalization of violence? The disregard and
distortion of the pain people of color experience is not just about a gap in
empathy, nor will it be solved by an increase in empathy alone. It is most
centrally about power. Like the individual healing process, such a societal
effort requires regarding violence seriously and situating both the pain and
the response to it in its social and historical context. And also like that
individual process, it requires realigning power.

To do so, first we have to tell a different story. We have to insist that the
pain of women and trans people of color is spoken and heard, resist the
narratives that render them as superhuman to the point of being impervious
to pain, and insist that their pain is our collective responsibility to help heal.
We have to push back against the narrative that the pain young men of color
experience is insignificant—that it is somehow more tolerable than the harm



others experience, that they are all involved in gangs anyway, that they are
accustomed to violence as a way of resolving disputes, that they do not feel
pain quite in the way other people do, that they are untrustworthy narrators
of their own experience—and insist on the simpler and clearer story that
they are people, many of them children, and that they hurt when they are
harmed.

We have to resist the old, deadly stories to make space for new ones. But
shifting this narrative requires stories that are not just simply newer, but more
complete—stories like the ones many people of color have been telling for
centuries. It requires acknowledging the legacy of slavery when we talk
about the record-setting homicide rates on the South Side of Chicago. It
requires acknowledging the impact of redlining when we talk about gang-
related violence in Detroit. It requires an immediate end to the mainstream
journalism practice of always reporting about a young man of color’s
criminal record if he is shot. It requires recognizing the distortions our mass
media perpetuate any time we talk about women of color—and correcting
those distortions. It also requires not just talking about pain, but tending to
it, mourning and grieving it, and working to end it.

In April of 2018, under the leadership of Bryan Stevenson, the Equal
Justice Initiative (EJI) in Alabama opened the nation’s first National
Memorial for Peace and Justice, “dedicated to the legacy of enslaved black
people, people terrorized by lynching, African Americans humiliated by
racial segregation and Jim Crow, and people of color burdened with
contemporary presumptions of guilt and police violence.”* This memorial
grew out of EJI's work documenting incidents of lynching in America, an
undertaking that always aimed to create and correct the historical record and
understand “the terror and trauma this sanctioned violence against the black
community created.” In this work, EJI staft and volunteers have visited
hundreds of lynching sites, where they have collected soil (which is then
displayed at the memorial) and created public memorials that aim to displace
our culture of denial with one of truth and repair. Set on top of a hill in
Montgomery, with the hot Alabama sun blazing down on row after row after
row of hanging markers raised to each person known to have been lynched
in this country, the memorial is gut-wrenchingly solemn and its argument
undeniable. It tells a whole truth. EJI understands the acknowledgment,
recognition, and memory of mass atrocities and abuse as a prerequisite for a



society’s recovery from such violence.” This kind of sacred practice reflects
the deep wisdom that the work of healing from our legacy of violence and
fostering a future in which something else 1s possible must include, in part,
the work of grief and mourning that such public acknowledgment not just
allows but requires.

Erricka Bridgeford brings this work of sacred grief to present-day
violence. Bridgeford lives in Baltimore, where she has emerged as a leader in
her city’s struggle against homicide. She works from the understanding that
“Baltimore’s violence not only produces pain but is the product of it, and the
only way out is through healing.”””! Bridgeford began visiting the scene of
every homicide in the city to grieve, to honor those lost, and to reclaim the
space. She speaks of the imprint violence leaves on a place and the power of
transforming that through acknowledgment and love. Her work combats the
disregard that lies at the heart of the normalization of violence, and in
making this healing public, contributes to shifting what is and can be
normal.

One lesser-known feature of the work of Cure Violence, a program with
sites all over the country, embodies the kind of spirit Bridgeford teaches.
Every time someone is shot in an area where Cure Violence works, they
hold a small street memorial and put up one of the makeshift altars with
signs and candles and teddy bears that are all too familiar to people who live
in neighborhoods where killings are common. They do this if the person
was a bystander killed in a drive-by shooting. But they also do this if the
person was a known gang member with a history of violent crime. This
practice mirrors practices in neighborhoods across the country, where
community members expand the work of grief to include everyone.

Combatting the normalization of violence is not just about grieving the
lives we are already culturally primed to grieve. It is about the harder work
of grieving every life lost—of saying no matter who you are, no matter what
you have done, no matter how angry or afraid we are, we will still say that
what happened to you was wrong, we do not believe that you are deserving
of violence, we believe your life remains sacred, and we will grieve you
because you are one of us. That does not mean we excuse whatever harm
the person may have committed. It just means that we do not excuse the
harm committed against them.



These efforts all recognize the interplay between collective and
individual healing. When we treat violence like an individual problem absent
its larger context, the solutions we envision are individualistic. When we
understand violence in the context of society and history, then healing takes
a different form. It continues to include the intimate personal processes of
coming through specific acts of harm. But it also requires fostering a context
that acknowledges and transforms the realities that made that harm likely.
HealingWorks, a national field- and movement-building project committed
to securing healing equity, includes as one of its central tenets for individual
healing “addressing racial trauma head on.”” In years of listening to
practitioners across the country about what helps people move through pain,
over and over again these and other organizations have learned that situating
pain in its larger context is essential to its transformation. Trauma has no
respect for boundaries. New pain does not behave as separate from old pain,
however much we might like to measure and treat it as such. In that way, the
work of collective mourning is the work of individual grieving and vice
versa. And the work of grieving is always also the work of reopening the
possibility of imagination.

If healing 1s in part the struggle to wrest a future from a painful past, then
it also includes the work of resistance. This includes developing new ways of
thinking that make internalized oppression visible for what it is and offer
strategies to disentangle from its nets.>? It includes movement anthems,
affirmations, and, as some say them, prayers like “Black Is Beautiful” and
“Black Lives Matter,” which insist, over and over again, on the fundamental
truths that racism denies. It includes jazz and blues and hip-hop and other
forms of truth-telling in the larger culture war at hand. It includes comedy
and the kind of laughter that brings us to the edge of weeping, to the place
where joy and grief reconnect. It includes food and stories and the
reclamation of rituals that were never supposed to survive and whose survival
includes the promise of other survivals, including one’s own.

And it includes building power through organizing. Dr. Anna Ortega-
Williams’s groundbreaking 2018 dissertation asks in its title, “Is Organizing a
Pathway for Wellbeing and Post-Traumatic Growth for Black Youth in New
York City?” and traces the ways in which the work of building power can
support young people in recovering from historical trauma and systemic
violence.” Ortega-Williams’s research finds that the act of resistance, of



working to address harm and create change, can help young people
transform traumatic experiences into ones that foster healing, growth, and
power. As she implores people investing in supporting black youth’s healing:

Emphasize trauma recovery practices that take into account mass
group trauma, intergenerational trauma responses, post-
traumatic growth through action as well as an acknowledgment
of their inheritance of historical resistance. Inquire into the
narratives that fuel them, that shape their identities. Recognize
ancestors that strengthen them and explore what a healed Black
future means to them. Support them in alchemic translation of
their lived experiences so they can use it as an indictment for
systemic accountability and healing through working for social
justice.

This almost surely holds true not only for black youth, but for so many
people of color and other survivors who take on the nearly—yes, only nearly
—impossible task of transforming pain.

And it 1s worth it. Healing is, as one survivor described it to me, “no
joke” When people heal, the options foreclosed by trauma begin to reopen.
Healed people have the experience of change—of going from pain to some
measure of relief. Healed people are nimble. Healed people are often
suspicious of belief systems that deny change, because the fact that they are
still alive 1s because they were capable of change. Healed people are less
susceptible to manipulation and less in need of toxic forms of protection.
Healed people have a harder time being indifferent to other people’s pain
and often see themselves in others who have come through loss. Healed
people cannot be persuaded that violence is normal. Healed people heal
people.

In the context of the larger work of addressing this nation’s historical and
racialized trauma, these outcomes of healing will manifest in their own way
for white people, too, for whom the combination of white supremacy and
our own pain can harden into patterns of great harm to ourselves and others.
Healing, then, is one of the ways white people will become capable of
supporting a humane and rational response to harm—including the harm
people of color endure, as well as the harm we ourselves endure—and of



contributing to the disruption of our current deadening narratives that lock
cycles of violence in place.

What would it mean to envision and build not just a set of services, but an
entire healing infrastructure in America? How can we create an interlocking
system of institutions, resources, people, and practices that together support
survivors to initiate, engage in, and secure healing over the long term and to
prevent future harm?

While building this infrastructure will require a realignment of priorities,
funding, and cultural attitudes toward violence and recovery, it does not
mean starting from scratch. To begin with, communities of color in this
country would not still be here if they did not have within them measures to
heal pain: the devastation across generations would be too wvast. Rather,
throughout the country, in these communities and elsewhere, people are
already doing the work of healing harm. They are the GED teachers who
grew up in the same neighborhood where they stay late to talk to their
students who have suffered losses; they are the local barbershop owners who
create a space where people can unload their pain and pick up strategies to
cope with it; they are the school counselors who understand trauma and ask,
“What happened to you?” before asking, “Whats wrong with you?” when
someone misbehaves in class; they are the violence interrupters who circle
back around after an incident to talk to someone about his underlying pain;
they are the women people call when someone is shot—women who can
talk people out of retaliation, accompany grieving mothers to the morgue,
plan a vigil, and keep an eye on the kids who witnessed it. They are the
mourners, the grievers, the caretakers, and the imaginers. These healing
resources exist, but they tend to be vastly under-resourced, devalued relative
to more traditional nonprofits, disregarded as providing legitimate victim
services, and disconnected from one another in ways that create barriers to
improving practice, commanding resources, and building movement.
Because these practices and leaders exist, developing a healing infrastructure
does not require inventing some new evidence-based practice and exporting
it to cities across the country. To the contrary, it requires investing in these
local, steadfast healing supports so that they can achieve the scale of change
and relief they are poised to deliver with adequate resources; supporting
people engaged in healing work (professionals and others) to develop and



expand strategies that work; honoring culture, geography, and history, and
embracing a wide range of healing strategies, including those that depart
from standard white and / or Western and / or middle-class and / or
professional modalities; nurturing the development of strategies that address
racial trauma head-on and work to heal through inter-generational trauma;
integrating healing as a core objective of major policy platforms; and
ensuring that people who have survived harm and are healing through it
shape the development and implementation of a healing agenda.

The wide availability of these services will not just provide something, it
will say something. It will convey that we believe what happened to those
who are harmed is wrong, that their pain matters, and that they are
deserving of support and capable of healing. Institutions like these not only
reflect social norms and values but generate them—the existence of support
conveys that violence is wrong and significant, that access to support is
important, that people can and deserve to seek help, and that when people
are harmed we will hold them closer rather than isolate them in their pain.
Those are the norms and values of a society that no longer regards violence
as normal. Those are not yet norms we hold equally for all people. But
expanding that type of infrastructure equitably is within our reach if we
choose to do it.

We also need to integrate a commitment to healing in other places
where people make connections and access support, including schools,
community programs, public housing, churches and mosques and other
cultural hubs, job development programs, child care centers, and nursing
homes. It requires viewing other social services within a framework of
healing and adapting practices so as to support safety and recovery from
harm. In our hospitals, it will mean not handcuffing people to their beds
when they have been shot because we suspect them of having provoked their
own near assassinations. In our schools, it will mean addressing students’
trauma individually and teaching collectively about the history that has
produced our current systems and conditions. In our jails and prisons, it will
mean that violence carried out against incarcerated people—whether by
other incarcerated people or by staff—will no longer be tolerated, and that
those responsible will be held accountable.

Critically, the best healing strategies reflect a lesson that survivors have
been sounding for decades: that healing is both broader and more varied



than the criminal justice system and even most mainstream victim service
programs presume. Survivors want to live in safer neighborhoods, not just to
be kept safe from specific people. They want the resources to rebuild their
lives. They want safe housing and the opportunity to meet their economic
needs. They want to be able to protect and care for their families. They want
for others what they want for themselves: to be safer, happier, and more
whole. They want justice, but they do not always want justice in the forms
that exist now.> This means that our responses cannot be confined to
addressing individual trauma, however broadly and creatively we might do
so. We will also have to shift toward a broad prioritization of ending violence
—in our justice systems, in our distribution of resources, and in our culture.
This will require reversing the structural drivers of violence—from denial to
divestment to disempowerment—and in their place building living promises
that reflect a belief that violence is wrong and always has been.

In our economic policy, it will mean creating pathways to a living wage
and upward mobility for everyone. In our housing policy, it will mean
ensuring access to safe, stable, decent homes for everyone and reversing the
inequities established by redlining and amplified by the mortgage crises. In
our civic policy, it will require taking a stand against impunity and holding
institutions and government actors responsible for harm when they cause it.
In our budgets, it will mean that healing will take priority over enforcement
and equity over profit. It will require a substantial and long-standing
corrective redistribution of resources and the power to direct them. And in
our criminal justice policy, it will mean using incarceration as the option of
last resort that it always should have been.

Ultimately, the development of a healing infrastructure will require
building power to demand, create, and protect the kind of structures that
truly produce well-being. Survivors—including those who are angry, those
who are forgiving, those who are in pain, those who have begun to heal,
those who want systemic change, those who have caused harm, and those
whose voices we have not yet heard and elevated—can and will define the
direction and priorities of any principled healing agenda. This will not be
about charity. Because trauma distills down to powerlessness, the opposite of
trauma is not help; the opposite of trauma is power. It will therefore be
essential that any reallocation of resources is not top-down, but grounded in
an ever-increasing accountability on the part of government systems and



community leaders to the political power built by those whose lives are at
stake in violence and its elimination.

That power will secure the services and resources necessary for healing,
but it will also help people heal. This is where the process becomes iterative,
because healed people are formidable. People who have come through pain
are more capable of participating in an ongoing way in their communities, of
organizing with one another, developing strategic policy agendas, and doing
the work to ensure that those agendas are implemented. In that way,
supporting survivors is not only of benefit to them. It is of benefit to our
democracy, which will be strengthened by the full and robust participation
by more of its members. In the end, it is only that changed democracy that
will deliver the policy and practice we need.

When we dig down through the dirt that is the normalization of violence in
America, down to the roots, we find it grows from inequity. The story that
violence is normal depends on the story that some of us are more deserving
of safety than others, and some are more deserving of pain. It depends on
the story that some of us should just expect to be hurt and that the rest of us
bear no responsibility for that hurt. It depends on the story that some of us
no longer even feel pain—if we ever did. It depends on a history awash with
erasure—not just of violence, but of resistance to and healing from violence
as well. It depends on stories of unworthiness, of numbness, of monstrosity,
and of forgetting. And it depends on institutions that embody and enforce
those stories.

There 1s no way out of the normalization and institutionalization of
violence without a massive cultural reorientation. In thinking about
imagining our way to a culture that has inverted the normalization of
violence, I asked a number of people I respect deeply how they would
complete the sentence: “The opposite of violence is J” The

answers included compassion, harmony, patience (this one from the historian
in the group), dignity, safety, freedom, respect, mercy, honor, connection,
and love.> I think they are all right.

The future healing promises i1s always related to the past in which it
begins. Any road to a world in which violence is no longer normal, in
which compassion and dignity and love define us instead, will therefore
require steering head-on into the damage wrought by racism and the



violence from which it originates, on which it relies, and which it protects.
Whether or not we are up to that challenge may well be the central question
of our generation. I am persuaded that it is, at the minimum, the question
on which our ability to end both mass incarceration and violence depends.

Facing the past raises another question. If the answers above describe the
opposite of violence in the present tense, what, then, is the opposite of
violence that has already occurred? What is a corrective force equal and
opposite to the violence we have done? In that sense, we might say the
opposite of violence is healing. It is recovery. It is repair. But I would argue
that it is something more than that, something that has the grace and weight
of accountability in it as well. I would say that in the face of what we in this
country have done, the opposite of violence is reckoning.



7

Our Reckoning

So what do we do with what we have done?

The scale of harm—both individual and structural—that we as a nation
have committed is immense. Knowingly and unknowingly, honestly and
dishonestly, we have crafted a story about violence and brought that story
brutally to life in a new form. In incarceration, we have protected and
exacerbated the core dimensions of slavery, woven and rewoven them into
what could have been a changing story for our nation, entrenched them ever
more deeply into our economy, and built our politics in service, rather than
in opposition, to the core myths, values, and practices that define structural
racism. We have locked up our own people at a rate and scale unprecedented
in human history and have generated unfathomable pain—some now
beyond all healing, and some that will take generations to heal.

We have built a culture of incarceration in a way that has devastated
communities of color so disproportionately as to make the lineage from
slavery through Jim Crow to our current jails and prisons undeniable. And
yet even with that extraordinary inequity, we have still not built it in a way
that has protected white people—at least not all white people. We have sent
millions upon millions of white people to jail and prison, too, and we have
failed to protect many white people—particularly poor white people—from
the violence that incarceration is supposed to resolve. We have made clear
that controlling and punishing people of color is more important than
meeting the basic needs for food, housing, or medical care, not just for
them, but for anyone. Our federal, state, and local budgets make it plain: if
we look at cuts to Medicaid alongside our expanding investments in law
enforcement and prisons, it is quite literally true that we will let poor people
die so long as we can continue to finance our warped attachment to



incarceration. At the same time that we have continually renewed our
commitment to racism, we have simultaneously doubled down on the ethos
of disposability at the heart of the term “white trash,” have capitalized on the
unhealed pain in poor white communities, and have fostered racial division
through propaganda, intimidation, and policy to ensure that the shared
portion of this experience of oppression does not become the basis for
collaborative interracial resistance and struggle. Communities of color suffer
immensely as a result. Poorer white communities do, too. And while many
middle-class and wealthy white people will profit from such division, the
price poorer white people will pay for their racial loyalty will be greater in
the end than the near-term benefits they are given for adherence. Being just
one rung up from the bottom of the ladder of power is little security when
the floodwaters rise.

There i1s no way out of this without dealing with the past. We will have
to face what we have done. We will have to face the people who have spent
years of their lives in six- by nine-foot boxes with virtually no human
contact. We will have to face the millions of children who spent their
mornings, bedtimes, birthdays, holidays, and childhoods with their parents
separated from them in prison. We will have to face the hundreds of
thousands of people who survived sexual violence in the jails and prisons
where we sent them. We will have to face people’s pain and night terrors and
flashbacks and hypervigilance. And, crucially, we will have to face all of the
survivors in communities throughout this country to whom we promised
safety as the reward for this devastation—and who did not become—and still
are not—safe as a result. Their pain is our national harvest.

We have championed incarceration with full knowledge of its
unquestionable brutality. And we have expanded it in the face of clear and
rising evidence of its failure to produce the results it promises. Since

incarceration does not merely fail to reduce violence but generates violence,
our investment in incarceration has been an investment in violence. We are
on the hook as a society for answering for the pain this investment has
produced—mnot only to those people who suffer its harms directly, but to
those communities that have suffered at the losing end of the policy failure it
represents. We can continue to put off correcting our course and answering
for it, but the scale of harm is growing and so, too, is what will be required



of us to repair it. If by some small chance we have not already crossed the
line into the terrain of the irreparable, we would be best off steering into our
process of accounting for it now, while some transformation may still be
within our reach.

Acts of individual and structural harm are meaningfully different, but the
key elements of accountability—acknowledging responsibility for one’s
actions, acknowledging the impact of one’s actions on others, expressing
genuine remorse, taking actions to repair the harm to the degree possible,
and no longer committing similar harm—apply to both. Just as we ask
people who cause interpersonal violence to reckon with their actions, so
should we as a society call on ourselves to reckon, too. Until we do, no
different future will be possible.

The first element of accountability begins with truth-telling. By
acknowledging responsibility for our actions, we own our individual and
collective roles and power in generating, supporting, or being complicit in
the harm that has been caused both by mass incarceration and by our failure
to develop effective solutions for violence. It means saying, “We chose this.
We had options, and this is what we did.”

The second element, acknowledging the impact of our actions on
others, means saying, “Not only did we choose this, but these are the results
of our choices.” It means saying, even if we want to claim that we did not
know the effects mass incarceration would have (either individually as
citizens, voters, lawmakers, or system actors—or more globally, as an entire
society), that we could have known, it was our responsibility to know, and
we know now. It means giving up the protection of certain myths and lies
deployed to make the choices we have made feel morally sound when they
were anything but. It means giving up the security of feigned ignorance. It
means truth-seeking, and it means being honest about what we find when
we look at our present and our history. “This is the crime of which I accuse
my country and my countrymen,’ James Baldwin wrote, “and for which
neither I nor time nor history will ever forgive them, that they have
destroyed and are destroying hundreds of thousands of lives and do not know
it and do not want to know it.” It is this crime for which we must repent
first.

The third element, expressing genuine remorse, requires apologizing. It
means everyone who has contributed to or benefited from this harm—even



those of us who were also harmed, even if less so than others were—should
admit our role in it and say that we are sorry. This includes individuals
addressing each other in our communities and our families in both private
and public conversation. It includes leaders of and major investors in
businesses that have profited from incarceration. It includes government
actors who contributed to building incarceration as we know it. And it
includes people currently positioned to speak on behalf of the government
(such as elected officials, prosecutors, and judges) speaking publicly about
what is right. It is important not to underestimate the importance and
potential impact of acknowledgment and apology. They have been
demonstrated to have the capacity to transform relationships on both the
individual and community level. It is equally important not to overestimate
the importance and potential impact of acknowledgment and apology, as
their real and lasting force takes hold only when coupled with acts of repair:
saying we are sorry calls for then “doing sorry”—the fourth element of
accountability.

When we come to this point of making repair concrete, people often get
caught up in logistical concerns about how we might calculate what is owed
and how the mechanisms for distribution of those resources would operate. 1
think these concerns largely miss the point. First, they dodge the
fundamental moral issue of whether that repair is owed or not. If it is, then
the question is not whether we know how to do it, but how we can figure it
out. Second, these concerns tend to vastly overestimate the difficulty of
redistributing resources. America has a long history of creating mechanisms
to redistribute wealth. The violent takeover of colonization, in which we
turned land into profit, and slavery, in which we turned human beings into
profit, come to mind as some larger-scale versions of transferring wealth
from one group of people to another.

In the other direction, though rarely (if ever) in ways that have been
racially equitable, we have the New Deal and the Works Progress
Administration, the G.I. bill, and really, virtually all government expenditure,
which through taxation distributes individually held resources to public
goods upon which everyone depends and to which everyone is entitled. In
the international context, the Marshall Plan, which Eddie Ellis, the visionary
founder of the Center for NuLeadership on Urban Solutions, and, more
recently, notable attorney and justice reform advocate Daryl Atkinson have



invoked as a model for reparations, offers an example of a package
investment following harm. Some of these mechanisms follow periods of
wartime and reflect a recognition that concentrated loss requires
concentrated repair. Others are the ongoing ways in which a society
generates the level of basic living standards and equity necessary to ensure
not only justice, but social order and peace. I am not an economist, and it is
beyond the scope of this book to deliberate on the precise calculations or
mechanisms for redistributing resources, but we are being dishonest if we
pretend that this is not something we have the intellectual and practical
capacity to do. America knows how to make money move.

Crucially, repair does not have to happen at a single time or in a single
way. The scope of harm we are repairing certainly did not. We might
therefore envision countless municipal strategies to address housing
discrimination across the country; local and regional strategies to address
lynching and racial terror; regional and national strategies to address the
legacy of slavery; and local, regional, and national strategies to address the
harms of mass incarceration and of the violence it failed to prevent. These
strategies, like the harms they address, could unfold on different and
sometimes overlapping timelines and places, with some people participating
in only one facet, some in several, and some in all. This debt is owed and
keeps accruing. As author and journalist Ta-Nehisi Coates has written:

Having been enslaved for 250 years, black people were not left
to their own devices. They were terrorized. In the Deep South,
a second slavery ruled. In the North, legislatures, mayors, civic
associations, banks, and citizens all colluded to pin black people
into ghettos, where they were overcrowded, overcharged, and
undereducated. Businesses discriminated against them, awarding
them the worst jobs and the worst wages. Police brutalized
them in the streets. And the notion that black lives, black
bodies, and black wealth were rightful targets remained deeply
rooted in the broader society. Now we have half-stepped away
from our long centuries of despoilment, promising, “Never
again.” But still we are haunted. It is as though we have run up a
credit-card bill and, having pledged to charge no more, remain



befuddled that the balance does not disappear. The effects of
that balance, interest accruing daily, are all around us.!

Critically, the debt is not just financial. Coates describes reparations not
just as some ‘“hush money” or payout, but as “the full acceptance of our
collective biography and its consequences.”? It is not just a monetary debt
that is owed. It is a moral one, too.

If we believe in the full humanity and belonging of every person in our
nation, and if we know we have caused great harm to many of our own,
then the only thing left to do is it try to make things as right as possible. I
have long been persuaded that black people are entitled to reparations for
slavery. I believe that workers should be paid for labor and compensated for
the intergenerational impacts of mass-scale wage theft. I believe that people
who have been violently injured deserve compensation for their pain. I
believe that psychological damage is as important as physical injury and as
deserving of repair. I believe that failing to address a set of wrongs of such a
great scale as slavery effectively justifies those wrongs, normalizes them,
excuses them, carries them into our present, and guarantees a future in
which versions of them will persist. As Fania Davis has written, “This is
urgent. Continued failure to deal with our country’s race-based historical
traumas dooms us to perpetually re-enact them.”

There is no new way forward without reconciling the debts of the past. |
believe there is no expiration on the entitlement to repair, that it perseveres
through generations just like the pain at its basis, and that time does not heal
all wounds. Only healing heals all wounds. And as Sonya Shah, a leader in
the restorative justice movement, reminds us, “accountability and healing are
inextricably linked.”*

It will be hard, if not impossible, to fully disentangle the different
dimensions of harm from one another. Ultimately, we are obligated to deal
with all of it as the massive totality that it is. But we are equally obligated to
acknowledge every last wound in every last sector of our lives in which pain
has been inflicted and borne. I do not know how the sequencing and
interplay of the various dimensions of reckoning should work. I do not
know how we will hold the complex positions of non-black people of color
in America—America, a country so centrally defined by the black / white
binary and so filled with people who do not belong at either end. These



questions will be ours to answer collectively. What I do know is that the pain
we must address is at once so particular to individual people and specific
systems—and at the same time so interconnected, so overlapping, and so
intergenerational that we will have to be ready for some nonlinear mess to

unfold along the way—or perhaps more accurately, as the way—forward.

However the process might unfold, a core dimension of the project of
repair must include accounting for the harms of mass incarceration and for
the violence it generates and fails to reduce. Some of this repair will be
particular and individual; I think of this subset of what is owed almost as
restitution rather than reparations. In the criminal justice context, we could
see individualized financial restitution used as a means to address wrongful
convictions, the lasting financial impact of unjust and outdated bail policies,
the indefensible collection of fines and fees in such a way as to debilitate the
poor, and much more. These amounts are particular and calculable. As
Amanda Alexander of the Detroit Justice Project puts it, “We have the
receipts.” It is not hard to imagine comparable forms of restitution for the
results of housing discrimination and displacement, for the damage wrought
by inequitable health care, for the wages stolen through “convict leasing,”
and more.

Alongside these various forms of individual restitution, some of this
project of repair for mass incarceration will be collective and structural,
because so much of the harm has been just that. This is the part I would call
reparations. As we seek a pathway forward, we have the great benefit of the
wisdom, advocacy, and organizing of many of the people who have paid the
heaviest price for prison’s failure and have already mapped out notions of
what repair might look like. As with charting the course to repair the harms
of slavery, many of these leaders are black Americans. But because mass
incarceration has disproportionately harmed a wide range of people of color,
not only black people, these leaders include people of other races, including
leaders in Latino and Native American communities that have been
devastated by incarceration and its associated pain.

If we are to rise to the vision they have put forward for us, we will
demand an end to both mass incarceration and violence. We will make a
commitment to real accountability for violence in a way that is more
meaningful and more effective than incarceration. We will develop new



strategies to address harm in communities without relying on police. We will
expand restorative and transformative justice practices both within and
beyond the criminal justice system. We will forge pathways to accountability
rooted in the culture and beliefs of the people holding and being held
accountable. We will demand healing opportunities as vast and accessible as
our current policing infrastructure. We will change policy and we will
realign power. We will do this with crime survivors, formerly incarcerated
people, and a fundamental commitment to human dignity at the center of all
we do. We will experiment, we will imagine, and we will work. The new
forms of responding to violence that we develop will be imperfect methods
—perhaps forever, but certainly at first. But they will grow in practice; they
will develop the solidity that arises from time and experience; and they will
become the very institutions that will anchor the culture we are now finally
poised to build.

In practice, some of these changes will include the expansion of
alternatives to incarceration, as well as policy shifts and the development of a
robust healing infrastructure. But because part of the problem at hand is an
overreliance on the criminal justice system to address broad social ills, repair
will also require changes in practices entirely outside the criminal justice
arena, including a realignment of policy and resources in education, housing,
health care, wage equity, and the social service infrastructure as a whole. It
will require raising our national standard for meeting everyone’s basic needs
and creating a context in which everyone can thrive. It will require changing
the socioeconomic and structural conditions that make violence likely in the
first place and that ensure its persistence.

Similarly, when we recognize the ways in which our dependence on
incarceration has fostered violence—whether by nurturing it directly
through the criminogenic features of prison or indirectly through the
divestment in social services that funding incarceration at this scale has
required—we know the people to whom we owe repair include currently
and formerly incarcerated people and their families, but also the crime
survivors we have failed to keep safe or to help heal. They will also be
included as we create spaces for truth-telling and recognition; publicly
acknowledge harm that has occurred and the people who have survived it;
name policy changes as acts of repair; and compensate people who have been



harmed with resources and opportunities that help them rebuild their lives
and their communities.

We have available to us models for addressing systemic harm. The truth
and reconciliation process in South Africa offers a large-scale reference point
for contending with and seeking to transform the intergenerational impacts
of structural racism. In Rwanda, the Truth Commission, or the National
Unity and Reconciliation Commission, offers an example of how a nation
might carve a path forward among people in the aftermath of genocide. As
Fania Davis has observed, these efforts as a whole are limited in that they
“strictly define and limit accountability to criminal prosecution and
punishment for gross violation of human rights.”> They do not, therefore,
include the range of people harmed, the range of people responsible, or all
the elements of accountability—including, perhaps most essentially, repair—
that are outlined here. Still, they each hold unquestionably useful lessons for
what we choose to undertake.

There are also narrower and nearer examples that provide critical
insights. In Greensboro, North Carolina, a truth and reconciliation
commission addressed a 1979 Ku Klux Klan and Nazi attack on a group of
protesters that left five dead and ten injured.® Central to the commission’s
exploration—and to the harm caused—was the role of the police in
sanctioning, or at least failing to prevent, the violence. In Maine, Native
people convened the Maine Wabanaki-State Child Welfare Truth &
Reconciliation Commission to address the harms caused by the child welfare
system.” The Black Women’s Truth and Reconciliation Commission 1is
addressing sexual violence as a human rights atrocity against women and girls
of African descent past and present.® In Boston, a truth-seeking process is
examining the violence associated with school desegregation.” The Chicago
Torture Justice Memorials Project and others secured reparations from the
City of Chicago for victims of police torture.'” Leading reform advocates Dr.
Alice Greene and Kassandra Frederique have called for reparative justice
responses to the War on Drugs. And countless people across the country,
including Fania Davis, have called for truth and reconciliation commissions
to address the harm caused to black people in the United States—both by
the police and more broadly.'' In that realm, the visionary work of the Equal
Justice Initiative has already undertaken so much of the practical and moral



burden of documenting the history we will all have to repair. We are not
without examples or guides.

The acts of truth-telling and repair that are at the heart of such processes
are critical foundations for the fifth and final element of accountability—
becoming people who will not cause harm again. That transformation
requires both personal change and change in structures: to be most durable,

people have to not want to and not be able to cause the same kind of harm
again. Ensuring that the harm will not recur therefore requires a realignment
of power, from those who have caused harm to those who have been
harmed. With mass incarceration and violence, that realignment involves
relocating the authority to define and secure safety so that it shifts from the
systems that have held that power to the communities that are most
impacted. It means not only shrinking systems but developing solutions that
stand to displace them. And it means building political power to protect
those changes from backsliding and backlash. The people whose lives are at
stake will need to have the durable collective power to choose, implement,
and sustain solutions.

Because the repair at hand is structural, everyone who has been impacted
—as people who have experienced harm, caused harm, or both—will have a
role in driving, defining, and implementing repair. Central among those
who will have to support this shift—and if history and culture are a guide,
will be most likely to resist it—are white people. I believe that white people
should participate in this shift for the benefit of people of color. But that is
not the whole of it. What I have come to understand more recently is why
we as white people need to engage in repair not just for our own humanity;,
but for our own interests. The exercise we must undertake is not race-
neutral. Just as mass incarceration’s impact has not been evenly distributed,
s0, too, must the repair be proportionate to the harm caused. That will mean
a concentration of resources in communities of color. The repair must go to
where the damage—and therefore the debt incurred—has been greatest, and
we white people will need to be prepared for a substantial redistribution of
resources toward communities of color throughout the country.

This obligation is straightforward if perhaps quite challenging for white
people, particularly middle-class and wealthy white people whose families
have not been affected by incarceration. This obligation is clear for white



people who, even if they are relatively poor, have worked in jails or prisons
or the industries connected to them and so have profited directly from what
we have done as a society. But our debt and obligation may seem
complicated for white people who have benefited from their racial privilege
but at the same time have been on the losing side of class-based oppression
that has led to incarcerating poor and working-class white people at rates
vastly higher than their rich counterparts. What does this mean for poor and
working-class white people who have been locked up and survived violence?
What if people both owe and are owed for this collective pain?

However central racial equity will be to structural change, addressing the
harms of mass incarceration will also mean repair to the families of white
people who have been devastated by prison and its lasting aftermath in
people’s lives. When it comes to broad-scale realignment of resources, the
beneficiaries must include all people of color, but others, too. Although the
realignment of resources recommended here will begin to take from white
people their relative advantage vis-a-vis people of color, for low-income
white people, the changes proposed here will be overwhelmingly in their
favor. The reinvestment of resources in schools, jobs, roads, treatment,
hospitals, and healing will benefit white people whose communities have
been under-resourced, partially as the result of our overinvestment in law
enforcement, jails, and prisons. If our current system has pitted poor people
of different races against each other in a way that is ultimately to the
detriment of us all, then this realignment at its best will invert that pattern
and create opportunities for shared struggle and well-being.

White people, even when we are disadvantaged in the system, are still
always better positioned than similarly situated people of color, so white
people—even those of us who have been harmed by mass incarceration—
cannot merely wait to become recipients of the benefits of this repair. We
are, as we would say in a restorative justice context, both harmed and
responsible parties. And so we have to be active agents in bringing about that
repair. We have to tell the truth about our pain, about what we have lost,
about how mass incarceration has ravaged our lives and families. At the same
time, we have to tell the truth about the ways in which we still got lighter
sentences and better treatment than many people of color who committed
the same crimes that we did. We have to name what was taken from us by
this inhumane system; and we have to acknowledge what we were given,



even in the belly of that beast, that folks of color never received. We have to
fight for more sensible sentencing, fair policing, humane distribution of
resources, accessible healing, durable change, fixing what is broken, and
building what we want in its place. We have to advocate for these things for
ourselves—and, to fulfill our role in the larger repair, we have to ensure that
our demands are not met at the expense of others, as they have been for so
long, but rather we must insist on a rising tide that raises all ships. As my
incisive friend and colleague Lorenzo Jones put it, “Poor and formerly
incarcerated white people have to fight for what they’re due; and they have
to make sure everyone gets it.” And for white people who have been fully
insulated from the ravages of mass incarceration—well, we just have to be
ready to make thorough, vast, and overdue amends. We have to steer into
our reckoning.

That 1is, admittedly, a lot to ask. Most people don’t take the opportunity
to choose a reckoning. Most wait for it to come to them, though it is always
worse when it does. It is like the choice between going to the doctor when
we feel a faint but troubling pain in our chest or waiting until we collapse in
the street to address it; it is always better to go by choice, but that does not
always mean we go, nor does it almost ever mean the doctor’s news for us is
good. Being honest about what we have done will not be easy, nor should
we expect to be greeted with an open, forgiving embrace from those whose
lives we have destroyed brutally for generations. The grace on the other side
of reckoning is matched only by the rage and pain and messiness of the road
there. I do believe, based on history and analysis, that choosing such a
reckoning is both logical and practical. I also believe it is an act of faith.

In cases of interpersonal wrongdoing, accountability is to those
responsible for harm what grief is to those harmed. It is an unparalleled tool
for responsible parties to transform their shame, and in so doing, to
recuperate a sense of dignity, self-worth, connectedness, and hope—the
things they lost when they caused harm. Accountability is as essential as any
grieving process to restoring us to our best selves.

I think that holds true in the context of large-scale social harm as well. If
it 1s true that when we hurt people we feel shame, that shame drives
violence, and that the only pathway out of shame is through accountability,
then the pathway out of mass incarceration and the violence that comes with
it must include accountability—not just because those harmed deserve it, but



because those of us who have contributed to or benefited from that harm
deserve it, too—in the toughest and kindest senses of the word “deserve.”

I believe that white people know, on some level, what we have done. I
believe that because we are human and because human beings are
fundamentally good, we feel ashamed of those choices and their impact. I
believe that shame is compounded when people we love are caught up in the
systems we have condoned. And I believe, because we are human, that until
that shame 1s resolved, we will do what ashamed humans do: we will act it
out as violence. We will do that interpersonally in our own families and
communities. And because we have more access to structural power, we will
do it through institutions—including, most centrally for the challenge
explored here, through the criminal justice system. We will justity our
inhumanity toward other people by making claims that they are inhuman—
because only then will we feel any insulation from our shame for hurting
them so terribly. We will punish more and more harshly, as if to prove that

we were not wrong about who “those people” are—because it we were

wrong, if we are wrong, then we have done an unimaginably terrible—even
an irreparable?—thing. If we do not resolve our shame, we will do what Dr.
James Gilligan saw countless people do: we will seek to eradicate the
witnesses of our wrongdoing. We will do so through violence—our own
violence and the violence of the state that acts in our names. We will do so
through exclusion—including one of the largest-scale mass exclusion
experiments in human history, in which we literally send people somewhere
we refer to only as “away’: mass incarceration. And we will do so through
attempts at erasure—by retelling history in a way that excludes the bases for
our responsibility or the evidence of its effects on others.

None of this will work. All of the harm we do to escape that reckoning
will only add to the toll for which we ultimately have to answer. Because
while shame compels us to violence, violence does not resolve our shame.
Only accountability does.

And so white folks in America have—terrifyingly, urgently, blessedly—a
choice. We can continue to act out of shame, stuck in its clutches,
diminished by its force, constrained by its power over us. Or we can rise out
of it through accountability. We can say that what we did was wrong. We
can say that we know it hurt people. We can say we are sorry. We can do



sorry, taking actions to make the harms of the past as right as possible. And
we can begin to become a people who will never do it again.

When we do that, I believe we will reap benefits that are unimaginable
to us from this side of that reckoning. I believe not only will we regain our
dignity, self-worth, connectedness, and hope, I believe we will be able to
give and receive love more and better than we’ve ever known. I believe we
will be able to feel proud—not because we are superior to other people, but
because we are superior to our own former selves. We will become people
who are better—not better than others, but better than we once were. We
will become people who have earned our dignity. And for those of us who
are poor, we will become people who can finally align with people of color
who share our conditions and fight to get the wages, housing, health care,
and protection we have always deserved.

In all of this, many of us—not just white people—will be tempted to
look only forward because what is behind us is so hard to face. We will want
to do it once (at most) and say we are done. But only the discipline of
anchoring our future in our past—not in a way that is constrained by it, but
in a way that grows from it—will honor everyone who has been harmed and
will strengthen those of us who have caused harm in our ongoing
accountable rise out of shame. And for those we have hurt, like for most
survivors of violence, what will happen on the other side of such a process,
what healing or rage or transformation may arise from it, is unknowable on
this side; but the fact that it is unknowable does not make it any less urgent
or any less deserved.

One thing all this collective labor to address the harms of mass
incarceration and violence will buy America is the chance to build
something new in the place of what we are working to end. Our aim cannot
only be less use of broken strategies. It has to be the development and
expansion of better, more effective, more humane strategies. Of the key
facets of sound responses to violence—survivor-centered, accountability-
based, safety-driven, and racially equitable—the first three sound so familiar.
Victims, accountability, and safety. These three have been deployed to
advance draconian criminal justice policy for decades. But these principles
belong to those of us who are fighting for a more just system. They are ours.
And when we do the work of building alternatives to the system as it s, it
turns out that not only do we believe them more deeply, we are better at



them, too. In the end, we do not have to just push back against the system as
we know it. We have to render that system obsolete.

One day we will tell the history of how these new ways of being came to
be, and that history will include the fact that we told the truth, that we who
were responsible said we were sorry, and that we all did something difterent
from what we had done. If (and I believe, only if) we do that, “we can,” as
James Baldwin foretold, “make America what America must become.”

When I think about that road to repair, I do not believe that those of us who
have had the fortune to participate in accountability processes, including
restorative justice circles, have everything that is needed to displace mass
incarceration. But I do believe we have something essential to offer. We
know a thing about reckoning.

I have had the huge privilege of spending the past decade of my life with
people who are in the process of reckoning with what they have done. And
what I know is that virtually no one wants to choose it. It is unappealing at
best, terrifying at worst. Very few of our responsible parties at Common
Justice go into their circles with great enthusiasm. Most go in trembling or
dragging themselves along. Many of our harmed parties, while always there
voluntarily, go in with similar ambivalence and fear. It never quite seems like
a good idea right before it begins. And then—every single time—it turns
out to have been the right thing to do. People typically get the things they
hoped for going in—closure, recognition, answers, connection, clarity, a
path to repair. But people almost always get something more. There is a level
of dignity and of pride available to our responsible parties that most could
not even imagine for themselves on their way in to the circle. There is a
level of resolution and well-being for our harmed parties that most believed
could never be theirs. There is a way of being in the world and with what
happened that becomes clear only on the other side of reckoning. It is more
—bigger, better, more complete—than we knew to ask for. And it is almost
always there.

I believe America has advanced as far as we can toward equity without
facing the truth about our history. I believe we got every drop of change we
could out of our current story, and that the next step requires telling some
greater truths. I believe we are due for a reckoning. I understand our
collective desire and the wild contortions of our culture that we are going



through to avoid it. But I also believe it i1s time. And I believe that on the
other side of that reckoning is an America we never even dared to imagine—
not really, not in our bones, not yet. I believe it is an America that can, for
the first time, hold us all. It is an America that is ours to choose, ours to
create, and ours to earn.
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forward. She is incisive, adept at her craft, and kind. The rest of the team at
The New Press contributed immeasurably, and it was an honor to benefit
from their care, skill, and patience all along the way. I cannot imagine the
book without Jules Verdone, copy editor extraordinaire, who can distinguish
unlike anyone I know between when something sings and when it is oft-key,
and who edited every last line of this book, including this one.

The movement to end mass incarceration in the United States is
powerful and growing, and I am lucky to have been raised by it and to have
gotten to know personally some of the prophets of our time. My hope is
really that this book will be a good step stool—that it will be solid enough to
bear our weight and will give us enough height to reach whatever it is we



need next. I am honored to have a place in this relay race and hope this leg
of it does right by the people who have brought the baton this far and the
ones who will carry it from here.

[ am deeply indebted to the extraordinary people I have worked with at
Common Justice over the past decade. The survivors I have known and the
people who have caused serious harm have taught me what accountability is,
what healing is, what transforming really requires, and what is possible when
we do. And finally, the incomparable Common Justice team has shaped me
daily and irrevocably, and their deep wisdom is woven permanently into the
tabric of what Common Justice is and what it stands to become. They are
the smartest, fiercest, most compassionate, and most courageous group of
people I know, and it is my honor to try to move the world alongside them.
The best of what i1s contained here is a credit to them; the mistakes are all
my own.
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