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In the United States, far too many people are impris-

oned, and far too many of the prisoners are low-income

people of color. The purpose of this book is to even the

playing field, by providing extra legal information to

people who can't afford private criminal defense lawyers.

It's particularly important to know your rights at this

time, because the behavior of law enforcement toward

the public has become increasingly militant and milita-

rized. Law enforcement officers often rationalize their

actions as necessary tactics in the wars on drugs or ter-

rorism. Predictably, as these campaigns progress, the pri-

mary casualties are people of color, people who are poor,

and people who are activists. To make matters worse,

recent legislation has given law enforcement greater legal

license to pry and intimidate. And these changes in the

law signal that the political climate is more accepting of

ugly police practices such as infiltration or manipulative

interrogation techniques. That's why it's critical to learn

how to use the law to protect yourself—before you or

the people you care about end up in jail.

PERSPECTIVE

Law enforcement professionals, like lawyers, vary quite a

bit in terms of personal integrity. Unfortunately, it's dif-

ficult to tell—while you're being arrested—whether the

officer you're dealing with is someone you should trust.

The officer may be telling you the truth or misleading

you. The officer may write down what you say accurate-

ly or change it. Or the officer may be honest and careful

and still conclude, after talking to you, that you're guilty.

You simply won't know whether an officer is really on

your side until you read the police report, and by then

it's too late. So, people should assume that the officer is

not trustworthy, and take the most conservative

approach: remaining silent and asking to see their

lawyer. This is pretty hard on those cops who just want

to sort things out, do their paperwork, and go home.

But then, the rights to remain silent and to see a lawyer

weren't included in our Constitution to make the legal

system more efficient, but rather to make it more fair.

And one aspect of fairness is that if you're under arrest

and being questioned by a trained professional (a police

officer), you're entitled to have a trained professional on

your side (a defense lawyer), to help you make informed

decisions.

Criminal defense lawyers don't urge their clients to avoid

taking responsibility for having done wrong. The vast

majority of criminal defendants—on the advice of coun-

sel—plead guilty in court. Most of them are guilty and

sensibly accept a plea bargain instead of going to trial.
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Nonetheless, a defendant should plead guilty because

he's listening to his conscience or because he recognizes

that he's undeniably caught—not because he was

manipulated into confessing. But law enforcement offi-

cers are trained to mislead suspects whom they're ques-

tioning, and it's perfectly legal for police to lie when

they're interrogating someone. In particular, officers try

to convince people to give up their rights to legal advice

before being questioned. Using dirty tricks to get con-

fessions is not only inconsistent with the idea of a just

legal system, but also makes it more likely that innocent

people will be convicted as well as guilty ones.

Criminal defense lawyers do urge their clients not to

answer police questions before talking to a lawyer. But

this advice is hard to follow, because it goes against

strongly held beliefs. Most people trust the police and

want to explain everything. And no one wants to irritate

his arresting officer by asking for a lawyer. Even people

who are very critical of the police still tend to trust the

particular officers who arrest them, and end up submit-

ting to questioning without waiting to see a lawyer.

That's why this book gives so many examples of police

officers who manipulate suspects into answering ques-

tions. It's necessary to focus on the unsavory things

police do, in order to convince people they should

invoke their rights. And this strategy—remaining silent

and asking to see a lawyer—is the safest option even

when the officers are honest and just doing their job as

they've been trained.

DISCLAIMER

What's the difference between a law book and a lawyer?

Books are cheaper and it's easier to throw them out of

the window when you're fed up with them.
1

However, a

book is not a personal consultation with an attorney.

You can use this book to learn about the rights that pro-

tect you during encounters with law enforcement—but

it cannot solve specific legal problems. If you do have a

legal difficulty, talk to a lawyer practicing in your area,

who can give you proper advice based on the facts of

your particular situation and the laws of your particular

jurisdiction. If it's a criminal issue, and you can't afford

a private lawyer, go see the public defender. And gener-

ally speaking, when you're in trouble, the sooner you

talk to a lawyer, the better.

Also, remember that the law changes over time, so at

least some of the information in this book will go out of

date. Check with the publisher or look on the Internet,

to make sure you have the most recent edition.

FEEDBACK

The author and illustrator have attempted to be respect-

ful and inclusive of people of assorted gender, race, class,

orientation, and physical ability. If you can suggest

improvements along these lines, we would be happy to

apply them to future editions of this book and to other

projects on which we're working.

For those readers who are concerned that this book will

help bad people get away with their crimes, we sympa-

thize. Consider, however, that bad things do happen to

good people. So it could be handy to know what to say

to the police in case they're ever laboring under the mis-

apprehension that you're actually a bad person and

therefore deserving of manipulation and mistreatment.

On the other hand, you could simply rely on truth as

your shield, because in a just legal system that should be

perfectly adequate.

1. Secondary Disclaimer: Be aware that defenestration (throwing a person or thing out of the window) may
result in civil and/or criminal liability, depending on the nature of the object thrown, and its impact on the object

on which it lands.
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INTRODUCTION
HOW THIS BOOK CAN HELP YOU

This book gives you a set of tools to use when law

enforcement agents are investigating you or your sur-

roundings. In particular, it teaches you what to say when

you're arrested, or when officers want to search you, your

car or your home. The information in this book cannot

guarantee that you'll win your criminal case in court, but

it can definitely increase the odds in your favor.

Any criminal defense lawyer will tell you that cases

become significantly harder to win when their clients

have answered police questions or consented to searches.

Unfortunately, this questioning and searching usually

occurs when you're arrested, before you get a chance to

consult a lawyer. So you need to know in advance how
to use the law to protect yourself.

This book does not teach you how to get yourself "un-

arrested" or how to fight your own case in court.
1

Instead, it teaches legal tactics that safeguard an arrested

person until the lawyer arrives, in the same way that first

aid techniques stabilize an injured person until the

ambulance arrives. And while the primary tools—invok-

ing your constitutional rights during questioning or

searches—work in all the states and territories of the

USA, there are many regional differences in procedure.

So be sure to check with a local criminal defense attor-

ney if you have any questions about how best to apply

the information in this book.

OPERATING INSTRUCTIONS

The good news is that the methods presented here are

simple and are based on using your constitutional rights.

The bad news is that the police are legally allowed to

manipulate you into giving up your rights, to get you to

answer questions and consent to searches. This book will

help you learn to recognize law enforcement tricks, so

that you won't be taken in if they're used on you.

First, meet our narrator and oracle, Sibyl Rites. She pro-

vides legal information and commentary throughout the

book, and demonstrates what to say to the police.

Most of the tactics are presented through cartoon stories

in which an individual has an unfortunate encounter

with law enforcement. In each case, the suspect says or

does something wrong, from a criminal defense stand-

point. Just as things are looking particularly bleak, Sibyl

Rites intervenes, magically transporting the suspect to a

place of safety, where they can discuss how to handle the

situation correctly. (You'll know they're not in the real

world because the cartoons in these parts of the stories

have a special border: SMSMSSSM .) Sibyl then sends the

suspect back in time to the moment when the mistakes

began, so that the suspect can do a makeover. Don't skip

the endings—you want to imprint in your mind a clear

memory of the right way to handle the situation.
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fix them (which is likely to require a revolutionary change in thinking, at the very least). The ambition here is

merely to help keep people from being railroaded, by mapping out some of the pockets of safety that lie scattered

through the system (like the alcoves in the walls of the subway tunnel, where you can stand while the train is rush-
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After each story is an additional explanation of the legal

issues.

The most important technique in handling encounters

with law enforcement is using your rights to remain

silent and to see an attorney. You'll notice that the rec-

ommended phrases for invoking your rights are repeat-

ed throughout, so that by the time you've read all the

stories, you'll have painlessly memorized this response:

I'm going to remain silent. I would like to see a lawyer. (If

that doesn't work for you, there's always tattooing.)
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CHAPTER

ENCOUNTERS WITH
LAW ENFORCEMENT
AGENTS



There are three levels of police-initiated encounters. The

second two—which are more serious—require a certain

level of proof before the police can undertake them.
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Encounter

(1) conversation

(2) detention

(3) arrest

CONVERSATION

Level of Proof

none

reasonable suspicion

probable cause

When the police are conducting an investigation, but

don't have enough evidence to detain or arrest you,

they'll try to get you to chat with them. They may call

this a "casual encounter" or a "friendly conversation,"

etc. If you cooperate, you're likely to give them the very

facts they need to arrest you.

If an officer tries to start a conversation with you, find

out whether you're free to go. If you are, then you

should leave immediately, without saying anything

else.

Sometimes, an officer will ask you to come to the police

station "to answer a few questions."
1

Don't do it. There's

a good chance you'll leave the station in handcuffs. Just

tell the officer no. If you're outside, walk away; if you're

inside, close the door; if you're on the phone, hang up.

Then contact a criminal defense lawyer right away.

DETENTION

Detention is a short period of custody, often occurring

while the police are deciding whether or not to arrest

you. In order to detain you, the police are supposed to

have a reasonable suspicion that you're involved in a

crime. This suspicion must be more than a mere hunch,

and the police must be able to put their reasonable

suspicion into words. That's why it's sometimes called

an "articulable suspicion." For example, if an officer

stops an individual, it would not be enough for the offi-

cer to be thinking, "He looked like he was up to some-

thing." The officer's thoughts would have to be more

specific, such as, "He kept looking in the window of the

jewelry store, then walking away, then coming back and

peering into the store again. And he wasn't from the

neighborhood. He seemed nervous and agitated, so I

thought he might be planning a burglary."

Usually, a reasonable suspicion is based on multiple fac-

tors, such as: the suspect matches the description of a

wanted criminal; the suspect drops an object after seeing

the police; the suspect runs away after seeing the police;

etc.

Detention is supposed to last only a short time and

should not involve changing location, such as going to

the local police station.

It may be useful later on, when you're fighting the case

in court, to have asked the officer why you're being held.

If the officer cannot articulate his suspicion, you may be

able to show that your detention was unlawful.

Obviously, this tactic works better if you have witnesses

who will testify that the officer made an inadequate

reply. (Without witnesses, it's just your word against the

police officer's, if the officer lies about what he said.)

1
.
"Will you walk into my parlor?" said the spider to the fly. The Spider and the Fly, line 1 , Howitt, Mary.

http://www.maryhowitt.co.uk/poems.htm.



If you do ask why you're being held, memorize the offi-

cer's response. Never tell a cop that he doesn't have rea-

sonable suspicion. It won't make the officer let you go, it

will only annoy him and remind him to think up a good

reason for having detained you, before he writes his

report.

During a detention, the police are entitled to pat the

outer surface of your clothing, to check for guns, knives

or other weapons. If you're detained while driving, the

officers can look inside the car for weapons (but not in

the trunk). A detention search is conducted only to

ensure that the detainee has no weapon. While detain-

ing you, once the police have patted you down and

haven't felt anything that could be a weapon, they can-

not then examine the contents of your pockets.

However, they may try to trick you into "voluntarily"

allowing them to search further than they're entitled

during a detention. The officer will ask you to show him

the contents of your pockets, bags, trunk, etc. The
request will usually sound like a casual order, especially

when the officer uses a commanding tone of voice:

• Let's see what's in your bag.

• Want to pop open the trunkfor me?

• How about showing me what you've got in your

pockets?

Never give permission to law enforcement officers to

search. It's important to state your refusal clearly

(rather than

just shaking

your head),

so that the

police can't

misunder-

stand.

ARREST

You can be arrested by an officer or a citizen who sees

you commit a crime. And even if they didn't see you, the

police can arrest you if they have probable cause to

believe that you're involved in a felony (or sometimes a

misdemeanor, depending on the type of crime and the

jurisdiction). The facts adding up to probable cause vary,

according to the nature of the case. Say, for example, the

police received a call from a store owner that someone

matching your description had just spray-painted lots of

graffiti all over the front of his store. The police drive to

the area and notice you running down the street, about

a block from the store, holding a can of spray paint in

your hand. Under these circumstances, the police would

have probable cause to arrest you. They don't need an
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arrest warrant as long as they have enough facts for prob-

able cause. Probable cause is more than a reasonable sus-

picion, but less than the level of proof required to con-

vict you at trial (proof beyond a reasonable doubt).

Once you're under arrest, the police can search your

clothes, your body, your bags, your car, etc. In addition,

after arresting you, the police can search your

"wingspan," the area within your immediate control.

Your wingspan could include a whole room, if the room

is small enough that you could lunge to any part of it.

A detention frequently turns into an arrest, particularly

if you answer the officer's questions. Physically resisting

the police will almost always turn a detention into an

arrest—even gently touching a police officer can result

in charges of assault or battery on an officer. If the police

find a weapon or see drugs while detaining you, that's

likely to provide the probable cause necessary to arrest

you. For instance, the police might detain you to see

whether you match the description of a particular crime

suspect, and then discover an illegal knife while pat-

searching you. Or the police might pull you over when

you're driving and detain you to write a ticket, and then

spot an open alcoholic beverage container in your car.

Once you're under arrest, the police are allowed to search

your clothes and body and to go through your bag

and/or vehicle. 2

BASIC RESPONSES TO DETENTION AND ARREST

As soon as you perceive that you're not free to go, say the

Magic Words: I'm going to remain silent. I would like to

see a lawyer. By invoking your rights at the very outset,

you make it much harder for the police to trick you into

saying things that can be used against you in court.

Of course, remaining silent is hard to do. It's human
nature to try to talk your way out of trouble.

Nervousness makes people want to talk, too. Naturally,

the cops are aware of these tendencies and use them to

manipulate you into answering questions. It takes real

self-control to exercise your right to remain silent, but

it's the best possible thing you can do for yourself, in

terms of criminal defense strategy.

The biggest mistake that people make is waiting for the

police to prompt them. Since the cops' goal is to get you

to provide information, they will carefully avoid giving

you a cue that reminds you to be quiet. So as soon as you

confirm that you're not free to go (by asking or by try-

ing to leave), say the Magic Words: I'm going to remain

silent. I would like to see a lawyer.

Do not wait for the police to say "You're under arrest."

They do not always say it and they're not required to

do so.

Do not wait for the police to read you your rights.

They may not bother to do it (and they're not required

to read you your rights unless you're under arrest and

they want to question you).

Remember that the best defense is a good offense. Say

early and often: I'm going to remain silent. I would like to

see a lawyer. Don't worry if the police make fun of you

for saying the Magic Words before they've formally

announced that you're under arrest or before they've read

you your rights. This teasing is merely another trick, to

make you unsure of yourself.
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2. If you're arrested in your car, the police are allowed to search the passenger compartment, but not the trunk

(unless they impound the car).
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HOLP IT RIGHT THERE.

C
I'M GOING TO REMAIN SILENT. I

WOULP LIKE TO SEE A LAWYER

YOU'VE BEEN WATCHING TOO
MUCH TV. I HAVEN'T EVEN TOLP YOU

YOU'RE UNDER ARREST.

f I'M GOING TO REMAIN SILENT.

I I WOULD LIKE TO SEE A LAWYER.

Training yourself is critical. It's hard to have the right

moves in an emergency—like an arrest situation—if you

haven't practiced. Soldiers, during their training, are

drilled so that they automatically give only their name,

rank and serial number when they're being interrogated.

You need to develop the same reflexes, because if you've

been taken into police custody, you're definitely in

enemy hands. Your job is to give only your name and

address, then say the Magic Words and stop talking.

Because in this situation, the police are not on your side.

The officers may just be trying to find a reasonable sus-

pect, or they may dislike your ethnicity or attitude.

Whatever the circumstances, once you're not free to go,

the smart thing to do is to say: I'm going to remain silent.

I would like to see a lawyer.

WHY YOU SHOULD REMAIN SILENT AND ASK
TO SEE A LAWYER

Of course, you've probably had encounters with the

police in which you did explain everything and the

police let you go... or at least the consequences (a traffic

ticket or a misdemeanor conviction) were no worse than

they would have been had you kept silent. And it's true

that in some cases, it doesn't matter whether you talk to

the police or not. However, on those occasions when

your luck or skin-color or clothing or income or politics

are against you, talking to the police is more likely to

result in going to prison than in going free. And you

can't necessarily tell in advance how much trouble you're

in. You might think you're being pulled over for making

an illegal left turn, when in reality the cops are planning

to take you in on felony charges.

Also, even though you may be really clever, you're at a

huge disadvantage in trying to maintain control over the

conversation when you're being questioned by the

police. It's an event that's relatively rare for most of us,

and one in which we're generally anxious and distracted.

By contrast, this situation is extremely familiar to the

police. It's what they're trained to do, and they get more

experience at it every day. So even the least talented cop

eventually gets pretty good at questioning people. It's

arrogant to think that you can win at word games with

the police, no matter how good a talker you are. The
smart money is on saying only the Magic Words: I'm

going to remain silent. I would like to see a lawyer. These

phrases operate as a verbal condom, adding a critical

layer of civil rights protection during interactions with

cops.

Many people worry that if they don't cooperate fully

with the police and answer all their questions, the offi-

cers will increase the charges against them. This is a mis-

taken assumption. Higher charges are more likely if you

give the police additional information. And in any case,

the offenses that the police choose are mere suggestions.

It's the prosecutor who actually decides what crimes to

charge against you, based on the information in the

police report. So, the less you say, the less material the

prosecutor has for thinking up charges.

People also worry that if they remain silent and ask for a

lawyer, the police will be annoyed and will take them to

jail for sure, instead of releasing them on promise to

appear. And it's true that refusing to answer questions

and asking for a lawyer can be irritating to the police.

But there are two reasons to remain silent and ask for a

lawyer anyway:
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(1) The police may not have the power to release you.

For example, warrants, probation violations, or

immigration holds normally require the police to

take you to jail. And if you're arrested for a felony,

the police definitely can't release you. Yet you won't

know, while you're being questioned, whether the

police intend to file felony charges or misdemeanor

ones. And the police will encourage you to think

that you're only facing a misdemeanor, even if they

fully intend to charge a felony. That's what hap-

pened to Justin in Use a Pie, Go to Jail, page 46.

(2) Insisting on your rights may mean that the police

choose to keep you in custody, rather than releasing

you. But spending a few hours or even a few days in

jail (until you can bail out or a get a judge to release

you), is better than spending a few years in prison

—

and that's more likely to happen if you spoil any

chance of fighting your case, by answering police

questions without talking to your lawyer first.

It's harder in the short run to remain silent and ask for a

lawyer, especially when the police seem visibly aggravat-

ed with you, but it's much safer in the long run.

People in custody also worry that if they don't answer all

questions posed by the police, the officers will treat them

more roughly. But being afraid of the police isn't a good

reason for failing to use your constitutional rights. It's

true that the police sometimes beat people, but it's rarely

because the suspect refuses to answer questions. Police

violence is principally the result of racism, politics, and

just general aggression on the part of the police officer,

along with tolerance for such misconduct on the part of

the police department—not the result of the victim's

behavior. So, if you're dealing with aggressive police offi-

cers, you should still protect yourself by respectfully say-

ing, I'm going to remain silent. I would like to see a lawyer.

Using a humble tone of voice and facial expression, as

well as addressing the officer as "sir" or "ma'am," can be

very helpful because police officers tend to be extremely

alert to any sign of disrespect (real or imagined). If an

officer gets the idea that you're giving him attitude, he'll

want to teach you a lesson. Of course, speaking respect-

fully doesn't come naturally for everyone. Some people

speak arrogantly out of habit (and may not be aware of

how they sound). Others feel that being humble to a

police officer simply costs too much in terms of person-

al pride or political integrity. And some just can't resist

baiting those in authority. It's worth practicing the

Magic Words with a friend, or in front of a mirror, so

that you develop enough control over your voice and

expression to say them properly under stressful circum-

stances. If you're going to be provocative toward people

with guns and clubs, it should be because you choose to

do so, not because you can't help it.

WHAT TO WATCH OUT FOR, WHEN YOU
REMAIN SILENT AND ASK TO SEE A LAWYER

When you're in custody, once you say I'm going to remain

silent. I would like to see a lawyer, the police are not

allowed to question you—but you actually have to

remain silent. You can't talk to the police about any-

thing, not the weather or sports or movies. You can't ask

simple questions, like "When do I get my phone call?"

Don't make small talk. Don't make jokes. Silent really

means silent.

The only exception to remaining silent is giving your

name and address. You will have to provide that infor-

mation ifyou want to be "released on promise to appear"

(the promise to appear is a document, usually a ticket,

telling you when to come to court—look at the exam-

ples on pages 31—32). Do not give any other informa-

tion, such as your social security number, the names of

family members, employment data, etc. This is impor-

tant, because one of the most effective police interroga-

tion techniques is to relax the subject by posing safe,

normal questions—the kind that come up on countless

forms and applications. The cop will seem bored and

8

3. It's important to remember that just because police misconduct is predictable, that doesn't mean you

deserve it. Even if you fight or flee, the police are not legally or morally entitled to beat you up. They're supposed

to use only as much force as is necessary to restrain you. And they're not supposed to react to verbal provocation.

See Chapter 14, Reporting Police Misconduct.

4. My friend David Solnit, in custody at the King County Jail in Washington, was asked to sign a form dur-

ing booking. All he said was "no," but he said it with so much attitude that six cops promptly piled on him.

5. You should be allowed to make a phone call within a few hours of arrest, usually soon after you arrive at

the police station or jail. Normally, you're put in a holding cell that has a telephone in it, though these phones are

often rigged so that you can only make collect calls. The authorities are allowed to listen in on your calls from jail,

so you must not talk about the incident for which you were arrested or any other illegal activities in which you

might have been involved. It's best not even to talk about other people, because then they might be investigated

or questioned. The important thing to communicate is that your friends or relatives should get you a lawyer and/or

a bail bondsman. If you haven't been given access to a telephone, say: "I would like to call a lawyer." This has the

same legal effect as saying, "I would like to see a lawyer," so it doesn't wipe out the protection you get from say-

ing the Magic Words.



business-like, just "getting through all the paperwork."

An experienced officer will then move very gradually

into questions about the people and incident under

investigation, without any pause or change of tone. So

don't let them get you on a roll, obediently answering

"safe questions." Instead, mentally rehearse exactly what

information you're going to give: you're going to say

only your name and address, nothing else. If you don't

set that limit ahead of time, you'll find yourself answer-

ing all sorts of questions, some of which are bound to

hurt.

If you've been arrested and you break your silence to give

your name and address, immediately follow-up by

repeating the Magic Words: I'm going to remain silent. I

would like to see a lawyer. This restores your constitu-

tional protection, making it illegal for the police to ques-

tion you further.

There are two common misconceptions when it comes

to remaining silent:

Misconception 1: Many people assume that if they

say I'm going to remain silent, I would like to see a

lawyer or "I take the Fifth," then nothing they say

afterward can be used against them. That's a ghastly

mistake. Saying the Magic Words merely keeps the

police from questioning you after arrest, and only as

long as you stay silent. If you break the silence by say-

ing anything at all—whether it's a statement or a ques-

tion—your words can be used against you and you'll

have destroyed the effect of the Magic Words. You'll

have to say them again to be protected from question-

ing.

Misconception 2: Sometimes people get confused and

think that informal conversation is okay, as long they

don't "make a statement" or "give a confession." That's

dangerously wrong. Anything you say—anything at

all—can be used against you, even questions, casual

remarks, and jokes. It doesn't matter whether your

words are written down or spoken, or whether you're

in custody or free to go. And your statements can eas-

ily be twisted, taken out of context or misquoted. It's

impossible to predict all the things that could go

wrong once you start talking. So the only safe course

is to remain silent. Here is an example, based on real

cases, of people who talked their way into prison:

Example: Sue and Sally were arrested together in a

drug case. At the police station, they were kept in

separate holding cells, out of earshot of each other.

The detective investigating the case questioned

them individually about the crime. Neither of

them answered these questions. However, Sue

chatted with the detective, just making small

talk—she told him where she went for dinner the

night before, where she was planning to go for

vacation, etc. Later on, the detective went to Sally

and fooled her into thinking that Sue snitched on

her. Sally wouldn't have believed the detective,

except that he mixed in the trivial information Sue

had given him earlier, and those tidbits of truth

made his story very convincing. Once Sally was

persuaded that Sue had told on her, Sally angrily

insisted it was all Sue's doing. The detective then

took Sally's statements to Sue, who was outraged,

and promptly ratted on Sally. So in the end, both

suspects were suckered into snitching on each

other.
6

When law enforcement officers are questioning you, it's

completely legal for them to lie about the evidence and

even create false documents in order to fool you into

talking! Since you cannot be sure that the officers you're

dealing with are telling the truth, the only safe thing to

do is to stay silent. As the saying goes, "a fish won't get

caught if it keeps its mouth shut."
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6. For another example ot this technique, see Rat Jacket, page 63.

7. Attorneys have been giving this particular piece of advice for hundreds of years. Back in 1614, an English

lawyer named John Hoskyns (who was, at the time, locked up in the Tower of London for being disruptive) wrote

to his young son:

Sweet Benjamin, since thou art young,

And hast not yet the use of tongue,

Make it thy slave, while thou art free;

Imprison it, lest it do thee.

The Columbia World ofQuotations, s.v., "John Hoskyns," http://www.bartleby.com/.
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WHY YOU SHOULD REMAIN SILENT AND ASK
TO SEE A LAWYER EVEN IF YOU'RE INNOCENT

Remember that you should still say I'm going to remain

silent. I would like to see a lawyer, even ifyou haven't done

anything wrong. Innocent people are wrongfully con-

victed of crimes all the time. This happens for a variety

of reasons, such as:

• matching the description of a particular crime sus-

pect

• being too near a crime scene (in the wrong place at

the wrong time)

• hanging out with people who have been engaging in

criminal activity, thus appearing to be their accom-

plice

• being framed by a lying witness (and sometimes the

false witness is a law enforcement officer)

Example: Sam was arrested in connection with a

shooting. The arresting officer asked him what

happened, and Sam said, "Hey man, it wasn't me.

I was there, but I didn't shoot anybody. There was

this other guy, I don't know who he was, but he's

the one who did the shooting." Well, it turns out

that the police had also taken a statement from

Willie, an eye witness. Willie didn't get a good

look at anyone's face, but he was certain that there

were only two men present—the victim and the

shooter. So now Sam had a real problem. He'd

admitted to being at the scene of the crime and, of

course, that "unknown man who did the shoot-

ing" was nowhere to be found. Since Willie testi-

fied convincingly there was only one other man
beside the victim, the jury concluded that the

shooter was Sam—since Sam had already admit-

ted that he was present at the incident.

If the legal system worked perfectly, these mistakes

would be corrected in court—but the system is flawed.

Judges, jurors, lawyers, law enforcement officers, and
probation officers all have limitations stemming from
racism, classism, sexism, homophobia, plain stupidity,

etc. Moreover, in any court case, the parties' resources

play a big part in the outcome. (Here in the United
States, you get the best justice money can buy.) And

money notwithstanding, even the best criminal defense

lawyers can't always expose a witness who lies really

well.
9

Don't make the mistake of thinking that the officer

who's interviewing you is acting as an impartial judge,

sorting out who's naughty and who's nice. The officer is

building a case. That's his job. And if you answer ques-

tions, you're giving the officer building materials to con-

struct a case against you. Contrary to popular opinion,

truth is not your shield—at least not when you're being

questioned and arrested. The time to "explain every-

thing" is when you've got your attorney with you, so you

can be sure you won't be misled, misunderstood or mis-

quoted.

8. See Appendix A: Suggested Reference Material on Discrimination in the Legal System, page 180.

9. Consider David Harris, who murdered a cop. Harris, a good liar, got Randall Adams convicted and sen-

tenced to death for this crime. The case was the subject of a documentary film by detective-director Errol Morris,

who played a critical role in Adams's ultimate release: The Thin Blue Line, directed by Errol Morris (1988; Anchor
Bay Entertainment, 2000). Unfortunately, for every wrongfully convicted prisoner who is helped by people like

Morns or by the network of Innocence Projects, many more unjustly convicted prisoners go unaided.

10



CHAPTER

SAFETY TACTICS
DURING ARREST



ARMED AND
DANGEROUS

BEING ARRESTEP IS SCARY. IT'S USUALLY

UNEXPECTED, ANP SOMETIMES HAPPENS IN A PARK,

LONELY PUACE. THE PROCESS IS OFTEN SCARY FOR

THE POLICE, TOO. ABRUPT, ANXIOUS BOPY

LANGUAGE ON THE PART OF THE SUSPECT CAN

LEAP TO FATAL MISUNPERSTANPINGS. CONSIGNER

WHAT HAPPENS TO LUIZ, WHO'S HEAPING HOME ONE

NIGHT WHEN HE RUNS INTO A COUPLE OF NERVOUS

COPS WHO ARE ARMEP ANP PANGEROUS.
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OKAY, NO
PROBLEM. MY NAME IS

LUIZ ROMERO. I LIVE IN

THAT BUILPING OVER
THERE. I'M JUST
GETTIN' HOME

f OKAY, I NEEC YOU TO SLOWLY TAKE YOUR HANPS
OUT OF YOUR POCKETS. SLOWLY/ THAT'S RIGHT. KEEP
YOUR HANPS WHERE I CAN SEE EM'. GOOD. NOW TELL

ME WHAT YOU'RE POING HERE AT THIS HOUR.
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SAFETY TACTICS

When you have an unexpected encounter with the

police or with any other law enforcement agents, you

will be safer if you pay attention to your body language.

• Do not make any sudden movements.

• Keep your hands in view and open (so it's clear that

you're not holding anything or making a fist). Do
not reach into pockets or bags, unless instructed to

do so. If the police ask to see identification, tell

them where you keep it before you start to get it

out.

• Never touch the police or their equipment (vehicles,

weapons, radios, flashlights, animals, etc.)

• Breathe deeply, speak slowly, and relax your shoul-

ders and knees. This will reduce the officer's fear

that you may be about to attack or run away.

Relaxing under these circumstances is harder than it

sounds, because our bodies usually produce adrena-

lin when we're confronted by law enforcement

agents. Adrenalin makes us breathe, move, and talk

more quickly. So you have to concentrate to slow

down, because you're probably going a bit faster

than you realize.

• Make eye contact, to indicate sincerity. However,

direct eye contact is sometimes perceived as a chal-

lenge, depending on gender, size, race, attire, etc. So

maintain a respectful facial expression and speak

politely. Again, this is harder than it sounds, because

most of us feel angry and/or scared when we're deal-

ing with law enforcement agents. If you're perceived

as displaying "attitude," the officer will usually try

to humble you—then you'll get angrier and so will

the officer, a vicious cycle. Your best bet is to con-

trol your expression and tone of voice from the out-

set. Addressing the officer as "sir" or "ma'am" is

good, too.

• If you're in a car and an officer indicates that you are

to pull over, park as soon as it's safe. Keep both

hands on the steering wheel, where the officer can

see them. Do not reach into your pocket, bag, glove

compartment or visor. Even though the officer will

want to see your driver's license and other docu-

ments, do not reach for them until the officer asks

to see them. When he does tell you to show him

your license and papers, say where they are, and

confirm that it's okay for you to get them out. For

example, "Sir, my license is in my bag here—is it

okay if I open it?" or "Sir, the car registration's in the

glove box—should I get it out now?" Under no cir-

cumstances should you get out of the car—this will

be perceived as a threat. If the officer is giving you

commands over his loudspeaker, that means he's

particularly nervous, so follow the directions care-

fully and then hold very still.

If you're walking by police officers, it's best to pass

in front, so they don't think someone's creeping up

behind them. However, do not walk in front of an

officer if doing so would interfere with the officer's

access or aim.

DE-ESCALATING EXTREME DANGER

One exception to the rule against talking to the police is

the situation in which an officer is extremely frightened,

and you feel that a few soothing words may keep him

from shooting you. The point is to keep the officer from

panicking, not to make you feel better by indulging in

nervous chatter. This de-escalation involves saying only

one or two sentences. After that, you can use non-verbal

communication, such as keeping your hands in view,

making appropriate eye-contact, breathing slowly, etc.

OH NO, HE'S ABOUT TO SHOOT, I 861X612

SAY SOMETHING CAUSING. PAMN, I HAD A UIST

OFGOOPUNES. WHAT WERE THEY?

GOO BLESS US, EVERYONE.

NEVER COUU? SEEM TO CARE ABOUT THE
UTTUE THINGS.

Note: Do not focus on this exception and ignore the

basic rule. You should only make calming statements

when you're facing a cop who's about to panic and

shoot. For all other circumstances, you should rely on

saying: I'm going to remain silent. I would like to see a

lawyer.
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What to say to a

frightened cop

What not to say to

a frightened cop

Hey, it's okay, no problem

here.

What do you want with

me?

It's all right, I'm just passing

through.

Fuck you, 1 ain't done
nothing!

1 got my hands up. Don't shoot— 1 don't

have a gun.
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z
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It's a natural impulse to yell, "Don't shoot!" or "I don't

have a gun!"—but what the police tend to hear is

"SHOOT!" and "GUN!" That's because when people

are distracted by strong emotions, or by events occurring

in the background, they usually focus on the words that

are emphasized or that come last in the sentence. Also,

it's standard procedure for a cop to yell "gun" when he

finds one during a search, in order to alert the other offi-

cers. So, referring to shooting or guns in an already tense

atmosphere is likely to make things worse.

Once the initial danger is past, it's best to rely on the

basic tactics:

• If you're free to go, leave immediately without say-

ing anything else.

• If you're not free to go, say: I'm going to remain

silent. I would like to see a laiayer.
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CHAPTER

USING THE RIGHTS
TO REMAIN SILENT
AND TO SEE A
LAWYER



FIVE FINGER
DISCOUNT

LAW ENFORCEMENT AGENTS CAN
TRICK YOU INTO GIVING UP YOUR
RIGHTS. THAT'S WHY YOU SHOULP
SAY: I'M GOING TO REMAIN SILENT, I

WOULP UKE TO SEE A LAWYER, ANP
THEN KEEP QUIET. BUT WATCH OUT
FOR POLICE OR PRIVATE SECURITY WHO
GIVE YOU HARMLESS-LOOKING FORMS
TO SIGN-THESE POCUMENTS MAY
WELL BE CONFESSIONS OR WAIVERS
OF RIGHTS. THAT'S ONE OF THE PLOYS
USEP AGAINST KAITLIN, WHEN SHE
GOES SHOPPING ANP PECIPES TO
SAVE SOME MONEY WITH THE FIVE

FINGER PISCOUNT.
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HAVE WE FORGOTTEN
SOMETHING? PAYING FOR A BOX
Of CONPOMS, PERHAPSP I'LL

HAVE TO ASK YOU TO STEP OVER
TO MY OFFICE FOR A BIT
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OKAY, YOUNG LACY, WE'VE GOT A LtTTLE

'PAPER-WORK TO VO HERE. I WAS WATCHING YOU
THE WHOLE TIME, ANO IN ANY CASE, THIS ENTIRE
STORE IS UNPER VIPEO SURVEILLANCE. THIS
OBVIOUSLY ISNT THE RRST TIME YOU'VE SHOP-

LIFTED. NOW, I'M GOING TO TAKE
POWN YOUR INFORMATION ANO

YOU'RE GOING TO BE BANIMED FROM
THE STORE. LETS SEE YOUR I.O.

18



V well, you're olp enough to know better
than to take property without paying for it.

you're unper arrest for shoplifting. you have
the right to remain silent. anything you say
can be usep against you in a court of law.
you have the right to an attorney. if you
cannot afforp an attorney, one wll be
appointed for you by the court. vo you

understand?

I SWEAR
'VE NEVER PONE
ANYTHING LIKE

THIS BEFORE/
I PROMISE I'LL PAY
FOR IT ANP I'LL

NEVER PO IT

AGAIN/OH, PLEASE
k PON'T TELL MY
\ PARENTS/

CALM POWN. I'M LISTENING. IF YOU'P
LIKE TO MAKE A STATEMENT NOW, THAT'S

FINE. WHY PON'T YOU GIVE ME YOUR
SIGNATURE ON THIS FORM- IT CONFIRMS
THAT I REAP YOU YOUR RIGHTS-ANP THEN
YOU CAN TELL ME YOUR SIPE Of THE STORY.
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SILLY GIRL/ YOU JUST
SIGNEP A POCUMENT SAYING

YOU GIVE UP YOUR
CONSTITUTIONAL RIGHTS/

LIKE, WHAT CHOICE
PIP I HAVE? THEY WERE
GONNA ARREST ME/
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THEY PP ARREST YOU/ ANP
everything you saip to them wll
jE USEP AGAINST yOU IN COURT.

VHArO I SAy THAT WAS SO BAP?

what pipny you SAy? you maps half
A POZEN APMISSIONS Of GUILT & yOUR
STORIES WERE CONTRAPICTORy TO BOOT.

SJaf3M3Jai3JaiSiaJSJaM3iaM3iai3MSM3M3JSM3M3MaMaM
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THE SMART THING TO PO IS

TO INVOKE yOUR CONSTTTUTIONAL
RIGHTS B/ SAYING, I'M GOING TO
REMAIN SILENT. I WOULP LIKE TO
SEE A LAWYER, ANP THEN SHUT UP.

once you SAy THOSE MAGIC
WORPS, youN/E INSOKEP youR
RIGHTS UNPER THE 5™ ANP 6™

AMENPMENTS TO THE U.S.

CONSTTTUTION-ANP THE POLICE
HAVE TO STOP QUESTIONING you.
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I WAS HOPING THEVP
LET ME GO. I EVEN CRIEPi

YEAH, THE CRYING WAS VERy ARTISTIC.
I'LL TELL YOU, THEVEHEARP IT ALL BEFORE. F'
THE/ LET A SHOPLIFTER GO, ITS BECAUSE THE

MANAGEMENT HAS A POLICY Of NOT
PROSECUTING, OR BECAUSE THE SECURITY
GUARP PIPNT GET ENOUGH EVIPENCE-NOT
BECAUSE OF ANYTHING THE SUSPECT SAYS.
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^HOW MANY TIMES PO I HAVE TO SAY IT?
THEY ALREAPY THOUGHT YOU WERE HIPING

SOMETHING-THAT'S WHY THEY GRABBEP YOU.
THERE'S NOTHING YOU CAN SAY PURING AN
ARREST THAT'S LIKELY TO HELP YOU, OTHER

THAN THE MAGIC WORPS. WHAT'S MORE, WHEN
YOU'RE ON TRIAL, IT'S ILLEGAL FOR THE

PROSECUTOR TO MENTION
THE FACT THAT YOU

REMAINEP SILENT ANP ASKEP
FOR AN ATTORNEY WHEN YOU
WERE ARRESTEP. SO YOU
PON'T HAVE TO WORRY

ABOUT LOOKING LIKE YOU'RE
BEING 6VASIVE-YOU CAN'T
BE PENALIZEP FOR INVOKING

YOUR RIGHTS.
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SO AGAIN, THE SENSIBLE THING TO PO
IS GIVE YOUR NAME ANP APPRESS, ANP SAY
THE MAGIC WORPS: I'M GOING TO REMAIN
SILENT. I WOULP UKE TO SEE A LAWYER

BUT IF I HAPN'T EXPLAINEP,
IT WOULPVE LOOKEP LIKE I WAS

HIPING SOMETHING.

BMgjaaagjaMBMgMBJBMBMgjgMaaBjgiBjgjBJBiBiBMBfBM

I
m

l

BrBMgMaMMBMgMBMBMBIMBJBMgiBrgMMg!MBMBMBJBJBJ[sl

NOW, THERE MAY BE A REASONABLE
EXPLANATION FOR WHAT YOU WERE POING, BUT
IF SO, IT'LL BE JUST AS EFFECTIVE LATER ON,

AFTER YOU'VE GOTTEN AN ATTORNEY.

I
1

BfgrBMBMgMgMaBMBragiBMMBIBMgMBJBMBJBJBMgjgMBJ
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COME ON, YOU KNOW
THE SCRIPT: YOU HAVE THE
RIGHT TO REMAIN SILENT.

ANYTHING YOU SAY MAY BE
USED AGAINST YOU IN A
COURT OF LAW. YOU HAVE

THE RIGHT TO AN ATTORNEY.
IF YOU CANNOT AFFORD AN
ATTORNEY, ONE WIUU BE

PROVIPEP FOR YOU BY THE
COURT. THAT LAST UINE

MEANS THAT THE COURT HAS
TO HIRE A LAWYER FOR YOU,
IF YOU'RE AT RISK OF BEING

SENTENCE? TO JAIL.

EfSMSMSMSJSMSJSfajsMaMasMSJSMaMaMajaMSjaMSJSJii]

[3ISMSJSJ5MSJ5MSMSJ3M3J3M3MSMSMajaJ3J3JSMaM3M3J[£]

BMgMBMgjgMBMagMBJBJgMBMBJgMgMgJBMBMgMgMBJli]

1

1

1

1
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OKAY OKAY SO I SHOULD HAVE

SAC?, I'M GOING TO REMAIN SILENT.

WOULD LIKE TO SEE A LAWYER I GET THAT.
BUT I STILL DtDNT HAVE ANY CHOICE ABOUT

THE STUFF THEY HAD ME SIGN.

f YES, YOU DID. YOU HAD NO
( OBLIGATION TO SIGN THOSE FORMS.

X
X
X
X

I
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SO I SHOULDNT HAVE SIGNED THOSE
THINGS. AND I SHOULDN/E SAID THE MAGIC
WORDS. BUT EVEN IF I'D DONE ALL THAT,

WOULDNT I STILL HAVE GOTTEN BUSTED, SINCE
THAT RENT-A-COP WAS SPYING ON MEP

"of COURSe. INM3KING YOUR RIGHTS ^\
POESNT KEEP YOU FROM GETTING CAUGHT
WHEN YOU BREAK THE LAW-IT JUST GIVES

YOU A FIGHTING CHANCE IN COURT.

BigjgMgjBMBMgjaJBIBJagigMBMBMBJBMBMBJBMgjBMBMgjIs]

i

i
1

1
I

sfafsjaMSMMasMSMaasjsMaMsrsMSMSMSMSMaMSJSJiii

AND BY THE WAY IfS NO GOOD WATTING ^V
FOR THE POLICE TO READ YOUR RIGHTS BEFORE
YOU SAY THE MAGIC WORDS, 'CAUSE THEY MAY
NOT DO IT. SO DONT WATT FOR A CUE. AS SOON
AS YOU REALIZE THAT YOU'RE NOT FREE TO GO,

YOU SHOULD SAY I'M GONG TO REMAIN SILENT.

WOULD LIKE TO SEE A LAWVER. NOW, LEfS SEE
WHETHER YOU WERE LISTENING...

m^e&^R&RERM^MdiSSSeS^MQM&$eM&M&&Q$^M&^
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MY NAME IS KAITUIN O'CONNELL. MY
APPRESS IS 1060 WEST APPISON ST.
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I'M GOING TO REMAIN SILENT. I

WOULP UKE TO SEE A UAWVBR.

YOU'RE GETTING AHEAP OF ME.
HAVEN'T EVEN APVISEP YOU OF YOUR

RIGHTS YET. WHY PON'T I PO THAT, ANP
THEN YOU CAN SIGN THIS FORM ANP

MAKE YOUR STATEMENT, OKAY?
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1

1

1

1
1
1

1

NOTVIING YOU
COULPVE SAIP

WOULPVE KEPT YOU
FROM GETTING

ARRESTEP. THE ONUy
THING IN QUESTION WAS

WHETHER you
UNPERSTOOP HOW TO

INVOKE YOUR
CONSTITUTIONAL RIGHTS,

INSTEAP OF MAKING
DAMAGING STATEMENTS.
ANP AS TO THAT, you PIP

A goop job. you
PIPN'T SAy OR SIGN

ANYTHING THAT COULP

MSMap3MaM3J0MSMSJ3JaMaM3M3M3JSMaMSM5MSJ S
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1

1
1
1
1

BigjBMBfgjgjagMgMBMgMgjaMBMBfgjajgjBMBMBfBfgigjgjgjis]
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1

1
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I
IT WAS HARP. I PON'T LIKE

BEING SILENT. IT FELT LIKE I WAS
GETTING MYSELF IN WORSE TROUBLE.

I NEVER SAIP T WOULP BE EASY. THE
COPS TAKE APVANTAGE Or VON HARP tT IS TO
STAY SILENT. EVERyONE IS TEMPTEP TO TRy TO

TALK THEIR WAY OUT OF TROUBLE, SO OF COURSE
THE POLICE GIVE you EVERY OPPORTUNrTY TO

XVTELL YOUR SIPE Or THE STORY"

sf3j3jaMaf3f3fSjajaM2M3J3jajaMSJ3MSM3MaM3jajaMSfSjaj[i]

B fgjMBfBJgMgjgMaaMBJBJBMBMMBfBJBMBJBJBMBJBMBMfBM B

I SUPPOSE THIS WAY POES HAVE MORE
PIGNITY THAN BEGGING ANP PLEAPING.
KINPA LIKE BEING A PRISONER OF WAR.

THAfS RIGHT. SOLPIERSARE
TRAINEP TO SAY ONLY THEIR NAME,
RANK, ANP SERIAL NUMBER, UNTIL IT

BECOMES A REFLEX THEY CAN RELY ON
F THEY FALL INTO ENEMY HANPS.

•P t(

ro.
I [BMBJBjgMaBJgMilMaBMBJgMBMBMMBMaBJBMBMBJBigi B

MBMgMBJgMMBMMBJBMMMBMgJBJBMMMBMBJMBJBMBM[°]

IN THE SAME WAY, YOU HAVE TO
TRAIN YOURSELF TO SAY ONLY YOUR NAME,
APPRESS, ANP THE MAGIC WORPS, SO
THAT YOU KNOW YOU WON'T CRACK IF

YOU'RE EVER IN CUSTOPY.

[END]
B M&M2J&MM&MMMM&M&M&M3M5M&M&M&M&M5M5M B
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THE MIRANDA RIGHTS

Most of us have watched enough TV to know the

Miranda rights
1

(also called the Miranda warnings) by

heart:

• You have the right to remain silent.

• Anything you say may be used against you in a

court of law.

• You have the right to an attorney.

• If you cannot afford an attorney, one will be pro-

vided for you by the court.

These rights are derived from the U.S. Constitution, so

the protection they provide is particularly strong because

the Constitution is the ultimate law in every jurisdiction

in the United States.

The right to remain silent is also called the "privilege

against self-incrimination." It means that you cannot be

forced to say or write anything that might be used to

prove you're guilty of a crime.

The right to an attorney means that you're entitled to

have a lawyer present to help you during police ques-

tioning, line-ups, hearings, etc. Having your lawyer

present during interrogation will help you use your right

to remain silent.

When the court appoints an attorney for you because

you can't afford one, that lawyer is usually a public

defender or panel attorney (see page 166).

There is no one-and-only correct wording for the

Miranda warnings—small changes are acceptable. For

example, one officer might say "Anything you say may
be used against you in a court of law," and another

police officer might say, "Anything you say can and will

be used against you in a court of law." Both versions

would be considered adequate. However, the officer

can't make a change that alters the basic meaning. For

example, it would be legally insufficient if an officer said

"Ifyou cannot afford an attorney, one may be appointed

for you by the court." Many police departments instruct

their officers to read the Miranda rights off a card, so

that they're less likely to make a mistake.

If you invoke either of these two rights—the right to

remain silent or the right to counsel—the police have to

stop questioning you. It's best to invoke these rights

together, because that provides both present and future

protection from interrogation.

HOW TO INVOKE THE MIRANDA RIGHTS

The surest way to invoke your rights is to say the Magic

Words: I'm going to remain silent. I would like to see a

lawyer. These two sentences completely invoke your

Miranda rights. The reason for memorizing this particu-

lar formula is that it's easy to make mistakes.

For example, some people say, "I take the Fifth." That's

good, but it doesn't remind you of what you're supposed

to be doing: remaining silent and waiting for your

lawyer. If you say, "I take the Fifth" and then keep on

talking, you cancel the effect. Not only will the police be

able to go on speaking to you, but everything you say to

them will be used against you in court.

Another error is being too hesitant, as in "I think maybe

I'd like to remain silent," or "Do you think I should talk

to a lawyer?" Usually, people do this because they're

nervous and they don't want to seem impolite. But the

police immediately take advantage of this sort of shyness

to talk the suspect into answering questions. Justin made

this mistake in Use a Pie, Go to Jail, page 46.

Finally, some folks give in to the temptation to get fancy,

saying things like, "I hereby respectfully invoke my con-

stitutionally-protected rights not to be forced to incrim-

inate myself and to have adequate access to counsel, etc."

Such long-winded versions are silly for two reasons.

First, you're likely to contradict yourself or leave out

something important. Second, it makes you sound
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1. The Miranda rights got their name from a case decided by the U.S. Supreme Court in 1966, in which

Ernest Miranda's conviction for rape and kidnapping was overturned because the police questioned him without

adequately informing him of his opportunities to remain silent and to obtain legal advice. Miranda v. Arizona, 384

U.S. 436 (1966).

2. Occasionally, you'll read a superficial news story claiming, "the Miranda protections have been overturned."

This is because every so often there's a new high court decision that refines or adapts the use and effect of the

Miranda warnings. Since most journalists aren't in a position to explain new legal technicalities, they end up over-

simplifying the story—and then their editors compound the problem by adding a hysterical title like, "Miranda

Rights Abolished!" (News is business and sensationalism sells.) So regardless of what the headlines say, don't panic

before checking with a lawyer. Besides, the Miranda decision only says that, under certain circumstances, the police

have to tell you about your constitutional rights. Even if the Miranda case were overturned, it would just mean
that you've got to learn about your rights without input from the police—which, fortunately, you're doing at this

very moment.

3. Voice samples and handwriting samples are exceptions to this rule.
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stuffy, which annoys the police. It's best to keep it sim-

ple: I'm going to remain silent. I would like to see a lawyer.

This gets the job done, legally speaking, and keeps you

from getting the wording wrong or sounding like a

wanna-be lawyer.

WHEN THE MIRANDA RIGHTS MUST BE READ
TO A SUSPECT

Just because the arresting officer didn't read you your

rights doesn't mean you can beat your case. Law enforce-

ment agents are only required to read you your rights if

both:

(1) you're under arrest, and

(2) they want to ask you questions

So if the officers haven't arrested you yet, they can ask

you questions without reading you your rights, and your

statements will still be used against you in court. For

example, during a conversation or a detention (see page

4), the police don't have to read you your rights. As you

can guess, a smart cop may try to get all his questions

answered before officially arresting the suspect.

Sometimes, officers don't bother to read the Miranda

rights, because they don't really need to question the sus-

pect. There may be good eye witnesses or surveillance

tapes. Or the suspect may just be babbling, as Kaitlin

did in Five Finger Discount, page 18. After all, why
would an officer interrupt with questions if the suspect

keeps on making stupid statements without any

prompting?

The moral of the story is, don't wait for the police to

read you your rights. They may not do it at all, or they

may at least wait until you've already made lots of dam-

aging statements.

WHO MUST READ THE MIRANDA RIGHTS TO A
SUSPECT

Both state and federal law enforcement agents have to

read you your rights before they can question you in cus-

tody. This includes:

• Police and highway patrol officers

• Sheriffs and U.S. marshals

• FBI, DEA, ATF, and other federal agents

• Park rangers

• Probation and parole officers

The only people likely to have you in custody who don't

have to say the Miranda warnings are private security

staff (security guards, rent-a-cops). These security guards

sometimes have fancy uniforms and badges, and carry

guns, so it's not always easy to tell them from real police.

You should always invoke your rights, whether or not

you're dealing with a real law enforcement agent. It

won't hurt you if you say the Magic Words to a private

security guard. The worst that can happen is that he'll

make fun of you. And you'll at least have reminded

yourself of your own best strategy, by saying: Fm going to

remain silent. I would like to see a lawyer.

HOW OFFICERS TRICK PEOPLE INTO GIVING UP
THEIR MIRANDA RIGHTS

In 1966, when the U.S. Supreme Court ruled that offi-

cers must recite the Miranda warnings before question-

ing arrestees, police across the country were outraged.

They were sure that suspects would never again confess

or even make a few incriminating statements. However,

a year or two later, the police had stopped fussing. They

discovered that giving the Miranda warnings had very

little impact on suspects' behavior. Instead of remaining

silent or asking for a lawyer, most suspects whom the

police arrested went right ahead and answered questions,

completely ignoring the warnings.

Now, decades later, the public seems to feel that the

Miranda warnings are just part of the arrest ritual, the

stage that comes between being handcuffed and being

put into the back of the squad car. After all, most offi-

cers read the rights in a bored monotone, without any

emphasis. So an arrested person is likely to think that the

Miranda warnings aren't very important (though this is

actually the last best chance you have to help yourself)-

Some officers even refrain from saying, "Do you under-

stand?" at the end, because they don't want people to

stop and think. Immediately after reading the warnings,

an experienced cop will start asking easy questions about

age, marital status, employment, etc. Once suspects have

been obediently answering a long string of these ques-

tions, they will find it very uncomfortable to stop in the

middle, even though the inquiry has shifted from per-

sonal background information to pointed questions

about the crime under investigation.

When a suspect doesn't immediately start babbling, law

enforcement agents have very effective tricks for getting

people to start talking. The following are common argu-

ments the police use when they're trying to convince you

to answer questions. Notice the false assumption in each

one:
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What'syourproblem? We'rejust trying to clar-

ify what's happened here. And since you say

you haven't done anything wrong what'veyou

got to be afraid of?

FALSE: If you don't answer questions, you must be

hiding evidence of guilt.

TRUE: The constitutional right to remain silent

would be useless, if exercising it branded you as guilty.

That's why, if you invoke your right to remain silent,

the police and prosecutor are forbidden to use it

against you in court. In fact, during trial, if a prosecu-

tor even implies that you've remained silent out of

guilt, your defense attorney can object and call for a

mistrial!

When we're done here, I'm going back to the station

and write my report. That's what the DA's going to

use to decide who to prosecute and for what

charges. Right now, all I havefor my report

is how the other guy said it happened. Of
course, you don't have to talk to me, but

as far as my report's concerned, this is

your last chance to tell your side of the

story.

FALSE: If you don't tell your side of the story to the

police, you'll lose your chance to talk your way out of

being prosecuted.

TRUE: You cannot assume that police officers are neu-

tral, listening to both sides and deciding who's at fault.

It's their job to collect potential evidence against peo-

ple. Prosecutors aren't neutral parties, either. It's their

job to prove people guilty. So if you're a suspect and

you tell your side of the story to the police and the

prosecutor—who, by definition, are not on your

side—you will be hurting yourself. The right person

in whom to confide is your own defense lawyer. Your

lawyer will then help you tell your story to the judge

and/or jury, who are the only people whose job it is to

listen impartially to you.

Look, you're busted There's no way you're get-

ting out of this. The best thingyou can do for
yourselfat this point is tell the truth. Ifyou
take responsibility now, it'll look a lot better

when you get to court.

FALSE: The prosecutor and judge will respect you if

you confess immediately upon being arrested.

TRUE: Prosecutors will think you're pretty stupid if

you confess to the police, but they'll be happy because
it 11 be much easier to win the case against you. Judges

don't particularly care whether you confess to the

police or not, as long as you accept a plea bargain

before the case has to go to trial. From a strategic

standpoint, admitting guilt is only valuable if you

hold it in reserve, so that your lawyer can use it as

leverage to cut a deal for you. Confessing before nego-

tiating is like going to buy something you really want,

putting all your money on the table and asking, "How
much does this cost?"

Above all, do not ask for or accept advice from the offi-

cers who have stopped you. They are not there to act as

your advocate or judge. Remember that they've been

trained to put you at ease, to get you to trust them.

Their job is to find, arrest and help convict the suspect.

And that suspect is you.

HOW OFFICERS TRICK SUSPECTS WHO HAVE
CHILDREN

Police often manipulate suspects who have children into

confessing or consenting to searches. The soft approach

goes like this:

Hey, I see you're alone here with your kids, and I

don't want to make this any harder on you than

necessary. I tell you what, ifyou'll sign this form
and answer afew questions, we'll letyou make some

phone calls right now, to find someone who can

come pick up the kids.

The hard approach sounds like:

You know, I couldput in a call to Child Protective

Services and have a social worker out here within

the hour. Do you know how hard it is to get your

kids back, once the county takes custody ofthem?

This is a really tough situation, but it's critical to say the

Magic Words, I'm going to remain silent. I would like to

see a lawyer, no matter how frightened and upset you

feel. In the short term, if you refuse to cooperate with

the police, they may take your children for a little

while—but in the long term, you stand a much better

chance of beating the criminal charges and coming

home. When you answer questions or consent to search-

es, you sabotage your chances of winning your case or

negotiating a favorable plea bargain—which may result

in your going to jail or prison, where you won't be avail-

able to your children for a long time.

Remember that as long as there are relatives or a desig-

nated guardian who can take custody of your children,

the authorities aren't going to put your kids in foster

care. The county has no interest in spending resources
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on caring for anyone's children, if it doesn't have to

—

and the authorities will be more than happy to turn

them over to an appropriate guardian as soon as possi-

ble. You can shorten the amount of time your children

have to wait to be rescued, if you designate a guardian in

advance.
4 To appoint a guardian, it's best to check with

a lawyer or law clinic—the procedure varies from juris-

diction to jurisdiction, and you don't want your child's

guardian to have to struggle to prove that she's properly

authorized. If your children are old enough to under-

stand, have them memorize their guardian's name and

telephone number. While waiting to complete the

arrangements to designate a legal guardian, you should

prepare a letter giving certain adults permission to take

care of your child in the event of an emergency. Such a

letter is not a substitute for setting up a true guardian-

ship, but it may convince the authorities to let the adults

you've specified take temporary custody of your child.

Sign and date the letter, and leave copies with your

child's school, your child's doctor, and each of the adults

named in the letter.

ORAL CONFESSIONS AND WRITTEN
CONFESSIONS

Some silly people persist in imagining that it doesn't

matter what they say to the police, as long as they don't

sign anything. Yet the Miranda warnings specifically

state, "anything you say can and will be used against you

in a court of law." So this shouldn't be a mystery.

However, just to be crystal clear, what you say to cops

can be just as harmful as what you write or sign for

them.

Here's how the police gather incriminating statements

during a typical arrest:

1. At the scene of the arrest, the officer reads the

Miranda warnings and the suspect fails to invoke his

rights. Then the suspect answers the officer's ques-

tions. The officer takes notes and later quotes the

suspect (accurately or not ) in the narrative part of

the police report.

2. At the arrest location or at the police station, the

suspect is invited to tell his side of the story in a

written statement (see examples starting on page

37). Sometimes the suspect himself is asked to write

the statement, but usually the suspect talks while

the officer does the writing. Officers generally edit

as they write: leaving some things out, suggesting

particular words, or just inserting their own words.

Then the suspect is told to sign the statement.

Usually the suspect doesn't bother to read it over, let

alone make any corrections; or perhaps the suspect

is too frightened or upset to disagree with whatever

the officer wrote.

3. At the police station, if it's a serious case, officers

will question the suspect again. This interview will

normally be audio taped, though sometimes the

police use videotape. The officer may also seek a

longer, more detailed written statement from the

suspect.

Naturally, statements on paper or on tape make it hard-

er to defend the case than oral statements. Yet even brief

oral statements can be impossible to deny or explain.

TRAFFIC STOPS

When law enforcement agents stop a car, they may sim-

ply be intending to write a speeding ticket—or they may

be hoping to find evidence of a greater crime. It can be

very hard to tell what the officer's up to, but either way,

it's important to maintain careful control of what you're

saying.
6

Even in a routine traffic stop, you can be polite and low-

key without babbling. Normally, the first thing an offi-

cer says to you, after pulling you over for a vehicular vio-

lation is: "Do you know what you just did?" Unless you

don't care about getting a ticket, it's silly to say, "Oops, I

guess I ran a red light." So don't make damaging state-

ments. Instead, ask: "Should I get out my license, sir?"

To offset the fact that you're not answering the officer's

question, it's important to convey respect through your

tone of voice and facial expression. An officer who
believes you're being cocky is likely to indulge in unpro-

fessional conduct.
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4. Its wise to designate a guardian for your child even if you never expect to get in any trouble with the law,

in case you're caught in an accident or other disaster.

5. One of my teenage clients was busted on the street and the cops dragged him over to a wall covered with

graffiti. The officer demanded, "Did you write that?" My client carefully replied, "No, I did not." In his police

report, the officer wrote: "I asked suspect, 'Did you write this graffiti?' and he responded, 'Yes.'" In court, it was

the officer's word against my client's—and we were in juvenile court, so there was only a judge and no jury.

Bummer.

6. Also remember to stay in your seat and keep your hands on the steering wheel, where the officer can see

them.
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Unfortunately, it's perfectly legal for an officer to detain

you for a minor vehicular violation, in the hope of turn-

ing up evidence of some greater crime. This is called a

"pretextual stop." (You can reduce the risk of pretextu-

al stops by driving conservatively and keeping your car

"tight": no missing lights, no loose tail pipe, no overdue

registration.) These pretextual stops begin as mere traffic

tickets, but can become very serious indeed, for exam-

ple:

An officer has a hunch that the driver of a certain car

has recently purchased illegal drugs, but the officer

doesn't have enough proof to detain or arrest the sus-

pect. So the officer decides to make a pretextual stop,

and pulls the car over on the basis that the car's left

tail-light is broken. The officer checks the driver's

license, starts writing a fix-it ticket, and then asks,

"Do you have any drugs in your possession?" The
driver says, "No, no way." The officer smiles and says,

"Fine, then you won't mind if I have a look in the

trunk?" The driver replies, "Uh, okay, I guess so." In

the trunk, the officer finds a controlled substance.

The driver in this story did two things wrong. First,

when the officer asked whether he had drugs, the driver

should have said, I'm going to remain silent. I would like

to see a lawyer. Second, the driver should not have agreed

to open the trunk; he should have said, "No, I don't con-

sent to your searching the trunk." Clearly, the officer

was already convinced the driver had drugs—he just

didn't have enough proof to search or arrest. So the offi-

cer was trying to get the driver to say or do something

that would provide probable cause. That's why the dri-

ver's best response would have been to refuse to answer

questions and refuse to consent to a search—because

invoking these rights cannot be used by the officer to jus-

tify arrest or search.

Passengers in a car that's been pulled over should get the

officer to say whether or not they're being detained.

When the officer comes up to the car, the passenger

should ask, "Am I free to go?" It's possible that the offi-

cer might say "Yes," in which case the passenger should

get out and walk away. More likely, the officer will say,

"No, stay in the car." Making the officer specify this will

help the passenger's lawyer argue that the passenger did-

n't voluntarily submit to investigation. Naturally, the

passenger must also say, I'm going to remain silent. I

would like to see a lawyer, and then stay silent.

PRIVATE SECURITY STAFF

'loss prevention agents," and

are making a citizen's arrest

Private security guards,

"asset protection agents

when they bust you, since they aren't really police. They

typically keep you in custody and call the police to come
pick you up. They're allowed to restrain you physically,

while they wait for the police to arrive. They can grab

you, handcuff you, lock you in a room, etc. Like police,

security staff are not supposed to use more force than is

necessary to ensure that you don't escape.

Naturally, private security staff are not required to read

you your rights, since they're not really police. However,

anything you say to private security can and will be used

against you in a court of law. Some businesses instruct

their security staff to note, in particular, the "subject's

first words at time of detention" (because such state-

ments won't have been well thought out). But all state-

ments, from first to last, made to private security staff

are dangerous and likely to be quoted or misquoted in

their reports. And it's so very tempting to try to explain

everything to the security staff. After all, once in a while

this works. Some people have been caught engaging in a

minor crime, and then talked and cried their way out of

trouble. Obviously, this is more effective while you're

still young and cute; and it may work better for girls

than for boys.
8
Unfortunately, on the occasions it does-

n't work, you'll have sabotaged any hope of a legal

defense, because what you've said will certainly be used

against you court. That's what happened to Kaitlin in

Five Finger Discount. Not surprisingly, for those who
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7. In many instances, pretextual stops have been correlated with racial discrimination, such as detention or

arrest for "Driving While Black."

8. One drawback to the winsome approach is that occasionally a corrupt security guard or cop will demand
sexual services in exchange for letting you go, which many people find distasteful.



take this gamble, the odds always seem better than they

really are. Both cops and casinos win big, betting on the

gambler's optimism.

In addition to getting you to make damaging remarks,

security staff may also persuade you to give a statement

in writing or sign a statement they've prepared for you

(see Merchant Confession Forms, page 43).

Most businesses with professional security staff also have

clear policies about when and whom to arrest. For exam-

ple, a store may have rules such as: the security staff must

not arrest a suspect unless the agent has had an uninter-

rupted view of her; or juveniles and first-time shoplifters

are let go with a warning. But most businesses that

employ security staff have a policy of arresting every

valid suspect. And if the suspect runs or fights, or does-

n't have i.d., the security staff is virtually certain to arrest

him. Security guards nearly always follow the store's pol-

icy in deciding whom to arrest— it's just not worth it to

the guard to risk getting reprimanded or fired for taking

pity on a suspect. Besides, after a few weeks on the job,

security staff find that they've heard all the excuses over

and over. So when suspects talk to security staff, they

only make things worse for themselves.

In a case involving theft, it doesn't matter whether or not

the suspect leaves the premises. Once you've picked up

someone else's property and taken it to keep, without

being entitled to it, that's larceny. Usually, store security

staff wait for shoplifters to leave before they grab them,

so the suspects can't claim that they were intending to

pay for the goods before exiting. But security staff may
also arrest shoplifting suspects before they've left the

store, since concealing the merchandise indicates that

there was no intent to pay.

WHAT TO SIGN: PROMISE TO APPEAR

When you've been arrested, you're likely to be given all

sorts of forms to sign. But there's only one kind of doc-

ument that you can be sure is safe to sign: a "promise to

appear" (see page 30). Anything else is probably a trap.

WHAT NOT TO SIGN: WAIVER OF RIGHTS,

STATEMENT, PROPERTY RECEIPT, MERCHANT
CONFESSION FORM

When law enforcement agents are asking you to sign

something, the rule to remember is: don't sign anything

other than a promise to appear, without consulting your

lawyer. But as further protection, you might as well be

familiar with the principal documents used to trick peo-

ple:

• waiver of rights

• statement

• property receipt

• merchant confession form

These are each discussed in detail below, and you'll have

no trouble recognizing them, once you've taken a good

look at the samples. However, whether or not you can

tell precisely what the officers are trying to get you to

sign, you know it can't be any good for you unless it's a

promise to appear. On the bright side, there's no need to

make a decision in haste. If you've just been arrested and

the officers are pressuring you to sign something, ask to

telephone your lawyer to check whether you should

sign. Of course, the officers are likely to claim that they

don't allow phone calls until they've finished all their

booking procedures—but don't just give up. Many peo-

ple, upon being arrested, have persuaded the officers at

the station to let them telephone their lawyers in the

middle of booking. Some just politely asked to call their

lawyer ("May I please telephone my lawyer? ") and were

allowed to do so. Some had to make the request over and

over. And some had to refuse to provide even the most

basic information—such as name and address—until

the officers let them use the telephone.
9

If you don't have a lawyer yet, try the public defender's

office or a criminal defense lawyer from the yellow

pages. Keep your question short and focused:

"Hi, I've just been arrested and the police are telling

me to sign a paper that says: .

Should I sign it?"

When you call a lawyer while you're in custody, the lawyer

will doubtless remind you to invoke your rights. She will

appreciate hearing that you've already told the police, I'm

going to remain silent. I would like to see a lawyer.

9. Quite a few of my clients have succeeded in calling me during booking, both in state custody and in fed-

eral custody. One young man called while being booked by the immigration authorities at the border (he sat down

and refused to move until they let him use the phone). Another client, Rahula Janowski, got the police to let her

call from the hospital, where she had been taken because of injuries sustained during her arrest. (The police were

trying to question her while she waited to be treated for a broken collarbone. She made sure to invoke her rights

and call for legal advice before accepting pain medication that would cloud her thinking.)
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Once you've consulted with an attorney and carried out

his or her advice about what to sign and what informa-

tion to provide, re-protect yourself from questioning by

saying the Magic Words again. After that, make sure you

don't say anything else to the officers, because if you

break the silence, you will have waived your rights.

PROMISES TO APPEAR

A promise to appear is a document you sign when you're

being released from custody, guaranteeing that you'll

come to court. It normally specifies the courthouse,

date, and time at which you're to appear. The promise to

appear may be issued by the police, if you're being

released at the scene of the arrest or at the police station.

Or, if you were kept in custody, you may be issued one

at the courthouse or jail, as part of the process of release

on bail or release on your own recognizance. In some

places the promise to appear is called a "citation," and

when you get one you're "released on citation" or "cited

out." In other places, it's called a "summons" or a "tick-

ID et." (For more information on procedures for release, see

Chapter 13, Getting Out of Jail While Your Case is

Pending, page 131.) Promises to appear come in various

O shapes and colors. Sometime they're printed on full-size

paper (8V2" x 11"); but they can also be smaller, like

traffic tickets.
10

<
O
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In some jurisdictions, a promise to appear will clearly

indicate that it's not an admission of guilt. For example,

citations in California have the following phrases above

the signature line: "Without admitting guilt, I promise

to appear..." However, in most locations, promises to

appear don't have such a useful signal to let you know
they're safe to sign. So you have to read carefully, to

make sure that the document is nothing but a promise
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to come to court.

Note that if you fail to appear when you promised, the

judge will likely issue a warrant for your arrest (a "bench
warrant," page 86).

10. Actually, a traffic ticket is a notice to appear, except you may be given the option of paying a fine instead

of coming to court (unless you want to fight the ticket).
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SAMPLE PROMISES TO APPEAR
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WAIVERS OF RIGHTS

Waiving your rights means giving them up—nearly

always a mistake. In an encounter with law enforcement,

the officers want you to waive your Miranda rights: the

right to remain silent and the right to have a lawyer pres-

ent to help you when you're being questioned. If you

answer questions after law enforcement officers have

recited the Miranda warnings to you, you've implicitly

waived your rights. Even if you say the Magic Words,

I'm going to remain silent. I would like to see a lawyer, but

then y#/'/ to remain silent, you've waived your rights.

Although you waive your rights simply by talking, you

can always make matters worse by signing a waiver of

rights form. Prosecutors like it when the police persuade

suspects to waive their rights in writing, because that

makes it so hard for criminal defense attorneys to argue

successfully that their clients were tricked or forced into

making damaging statements. (The forms always say

that the suspect understands his rights and knowingly

gives them up.)

To get you to fall into this trap, most police departments

(A

X

s
lb

o

>
3

present you with a waiver form at arrest or during book- g
ing. The officer generally pretends that it's just a formal-

ity. The waiver may be a separate document, or it may
be included in a form for taking your statement (see ^
page 36). Here are some lies the officer may tell, to get

you to sign the waiver of rights:

• Sign here. This confirms that we read you

your rights.

• This is just an acknowledgment that you

understandyour rights.

• We're not legally allowed to write down your side Hi

ofthe story unless you sign this first.

o
• Look, this is just part of the booking process. t-

Everybody has to sign thisform. O
• You're not going anywhere until you do sign it.

You wanna sit here all night? That'sfine with me. ^

If an officer gives you a waiver of rights form, don't sign

it. And don't try altering the form, by crossing words out

or writing on it. Just give it back to the officer and say: 2
I'm going to remain silent. I would like to see a lawyer.
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SAMPLE WAIVERS OF RIGHTS
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you're NOT
REQUIRE? TO
INITIAL ANY OF

these boxes op
SIGN AT THE

BOTTOM. SOPON'T
WRITE ANYTHING AT
ALL. THAT WAY YOU
CAN'T BE TRICKEP

INTO GIVING UP ANY
RIGHTS.

METROPOLIS POLICE DEPARTMENT
ACKNOWLEDGMENT OF 5

,H AMENDMENT ADVISEMENT

CO?

I have been advised that I have the following rights according to the 5

Amendment of the U.S. Constitution:

Initials / /

I have the right to remain silent - that is, to say nothing at all.

Any statement I make, oral or written, may be used as evidence against me in

a trial or in other judicial, non-judicial, or administrative proceedings.

I have the right to consult with a lawyer.

I have the right to have a lawyer present during this interview.

I may request a lawyer at any time during this interview.

If I decide to answer questions without a lawyer present, I may stop the

questioning at any time.

I may obtain a lawyer ofmy own choice at no expense to the government.

If I cannot afford a lawyer and want one, a lawyer will be appointed for me by

the court.

BHHBflMHHHBHHHHHHHHI1
I have read my rights as listed above and I fully understand my rights.

No promises, threats, or inducements of any kind have been made to me.
No pressure or coercion has been used against me.

I do not want a lawyer. I am willing to answer questions or make a statement

or both, about the offense(s) under investigation.

I do not want a lawyer and I do not wish to make a statement or answer any

questions.

I want a lawyer. I will not make any statement or answer any questions until I

talk to a lawyer.

SIGNATURE OF SUSPECT DATE

CsosPecT (KE-FOSEJDTo 6iG,NJ

SIGNATURE OF WITNESS/INTERVIEWER DATE

(y.^i&Jttf- *ui h/i/£x3
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STATEMENTS

Law enforcement agents start by trying to trick you into

making an oral statement, that is, talking about what

happened. Ifyou do make the mistake of speaking to the

police, the officer will then want to get your statement

in writing." Typically the officer will write down the

statement and try to get you to sign it, although some-

times the officer will ask you to write it yourself. If you

sign a written statement, regardless of who wrote it,

you'll have produced potential evidence that's likely to

be extremely damaging.

Most police departments have a specific form for state-

ments, that's part of the complete police report. Many
statement forms include a waiver of rights section (giv-

ing the Miranda warnings), but some don't.

The officer may ask for a written statement at the scene

of the arrest, or at the police station, or both. Just say no.

Don't write anything at all on the form. And don't sign

it.

1 1
.
Remember that what you say can be just as damaging as what you put in writing. See Oral Confessions and

Q Written Confessions, page 27.

I 36



SAMPLE STATEMENTS

s

(A

(A



<A

2
IA

<
(A

w
>•

!
<
III

IM
(A

o

a
z
<

z
III

35

z
<
2
in
a
O
i-

<A
h-
X

S

o
z
35 38



(A

g
(A

III

39

ui
ui
w
OH
a
z
<

w
35

<
2
in
«
o

IA
H
X

S
HI

XH
o
z
3»



Is

S

I

3
<
ui
ui
(A

o

Q
Z
<

PROPERTY RECEIPTS

When you're arrested or searched, you're normally given

a property receipt listing the items taken away from you.

The reason you shouldn't sign a property receipt is that

it's an admission that you knowingly possess whatever's

on that list—and there may be things on the list that can

be used against you in court. For example:

• drugs or drug paraphernalia

• weapons

• large amounts of cash (indicative of illegal business

dealings)

• stolen property

• burglary tools (such as a screwdriver)

• vandalism equipment (spray paint or even just a

marker)

• address book or other documents with the names of

people who may be involved in criminal activities

• keys or documents (such as mail addressed to you)

that prove you have ties to a place where criminal

activity occurred

• computer or electronic storage media (containing

files with incriminating statements or contact infor-

mation)

Even if you believe that your pockets, bags, backpack

and car don't contain anything damaging, you still

shouldn't sign a property receipt. Just as it's hard to pre-

dict how your words might be used against you, it's

equally hard to predict how your possessions might be

used to prove guilt. Also, you may have something in

your property that you've forgotten about (like the end

of a joint in the very bottom of your backpack). And
finally, someone else may have put an incriminating

item in your bag or car—another suspect (trying to get

rid of it) or a corrupt officer (trying to frame you).
12

The officer trying to get you to sign the property receipt

may tell the following lies:

• Ifyou don't sign it, you wont ever get your stuff

back.

• Ifyou don't sign it, you won't be released.

• Don't worry, it's just part of the proce-

dures here—it doesn't mean anything.

The police don't need your signature to keep track of the

items taken from you—they'll all be labeled with your

name and the police report number. 13 And your lawyer

can always file a "motion for return of property" to get

your things back—that's part of a lawyer's job—you just

have to ask. Bear in mind that some items may not be

released until the case is concluded, because the prose-

cutor will claim he needs them for evidence. And some

of your property may never be returned anyway. Your

belongings can be confiscated if they're used during a

crime (like burglary tools) or if they're contraband (like

illegal drugs or weapons).
1

Similarly, your money can

be seized if the prosecutor claims it was illegally obtained

(like drug money). The main thing is to talk to your

lawyer, before signing anything that has to do with

property.
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1 2. A client of mine was arrested one aftetnoon and taken to the station. Following the arrest, police officers

picked up two abandoned guns that were near the scene of the incident, but not in my client's possession. Many
hours later, in the middle of the night, my client was being released from jail. The police told him to sign a vari-

ety of forms, including a property receipt. At the bottom of the list of items were the two guns. My client said,

"These aren't my guns." The officer replied, "Oh, don't worry, it doesn't mean anything. We just had to list them

somewhere. Besides, you have to sign this if you ever want to get your stuff back. And anyhow, you won't get

released tonight if you don't complete all the paperwork." Now, my client had been wearing some very nice gold

jewelry that he didn't want to lose. And he was extremely tired. So he signed the property receipt. Needless to say,

it became a real problem in defending the case. There was very little chance of finding the officer who'd lied to

him (we didn't know his name or badge number). And even ifwe could find the officer, it would be hard to prove

in court that he told those lies, since we had no witnesses to the conversation.

13. The police don't keep track of your property as a favor to you. They do it in case the prosecutor wants to

use it as evidence against you.

14. Also, some property gets lost in the system, through incompetence or greed on the part of law enforcement
and correctional officers.
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SAMPLE PROPERTY RECEIPTS

IN AN ARREST "^tyl
R3R PROSTITUTION, \

HAVING MORg THAN A \

COUPIB Or CONPOMS IS

INCRIMINATING. J

ETROPOLIS COUNTY SHERIFF'S OFFICE
EVIDENCE/PROPERTY RECORD

nd Description

h 0-3 O) PfU>ST \TOT\O\)

Date

4-/i /ol>

Deputy IDs

\Ul

C Crime Scent ln\estigation

I by Probilion Search

O Seized by Search Warrant

D Seized by Consent

D Safekeeping

D Property Under Observation D Asset Forfeiture

D Jail Incident D Found Property

D Civil Attachment D Other

'of H Suspect D Victim D Owner

Recorder

Address

le?Z- 3rA ST., rAcTTrVoPOUS, tJO 2^>S3S

Finder
D Photographed

D Processing requested

«A

Item* Description and Serial » Source of Item Clear

DOJ
Stored Bar Code

buACrC HAMofoAfi I S) SMITH —ON P^rVSpKl

>C»lAc*. WAu^err II

FM3 uKw Pt^NrJerV/APDrVC^S 6K, »'

fn^v fbiAc*. MqkjA c-eu- PHom6 1/

Fns 11 Oufl^x &clo c^ifO oNcms »'

FtM? <f ASTtoCvUO£ ^iMCvL£5 PKTS ll

Ff\7 ru:o negusce • 1

Fftt fccx oP GAfrV W1P6S II
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Under penalty 0/perjury the person signing to receive the property declares that s/he is the legal

owner and/or possessor ofthe above described property.

Signature of Owner/Possessor Date

White- Evidence Yellow - Report Pink - Receipt

<A

I
ill

a
OH
IA

O
S

41

O
z
(A



(A
H
a
5

a

a

ia

o

Q
Z
<

GOTHAM CITY POLICE DEPARTMENT

PROPERTT CLOTHING RECORD

~?l\TJoZ> ^>2-? l\

THIS BOY HAS 3g£N
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MERCHANT CONFESSION FORMS

In stores with well-organized security, the start normally

trie> shoplifters These

forms van- in style anc n't see the

word "confess nere on the document. Often.

the really deadly part is in the fine print.

Secunrv >uft may try to persuade you to sign the con-

fession form by pretending that its harm'. ng

things like:

• Oh, this: It's just the standard paperwork. We
bate to do thisfor etery incident. It's no big deal. J5

Sign here.

• This document will help you Liter on, because it

shows that you co-operated and didn't try to rum Z
away or struggle.

• If you sign this, it will make you look better in

court, because it'll prove to tbe judge that you J£

took responsibilityfor your actions. q
U

• Don't worry, you're not going to jail or anything. ^
You'lljust get probation and bare to stay out of 2
tbe storefrom now on. Ofcourse, its your cbc.

You can refuse to sign and see what happens. .

.

V

The>e merchant confession forms are used in two

merchant without first consulting a lawyc rhe

other hand, if vou receive a letter from the pros

office or from the court, mats serious

immediatelv contact a criminal defense lawver. )

ft

1. The store secun: :he confession form to

the police, who will pass it along to the local prose

cutor. to use as evidence against you in a criminal >
case.

- >n form

the stores lawyers, to u-. .. in

..allv a lawsuit to make rhe

store mom
o

a
.hants nearly a!. e their .. :i forms to

the police, tor use in criminal prosecution. Thev can file

Civil suits instead of or in addition to this, but they rarely

do so. because it's not worth the monev they'd have

pav an attorney to do the legal work. However, mer-

chants sometimes send threatening letters to shoplifters,

saving that if the person doesn't pav some large sun-

money, the store will sue him. This is likely to be an

empty threat. Don't respond to a demand letter from a

Z
m

s
other hand, if vou receive a letter from the prosecutors fit

office or from the court, mats serious. You should

Ml

X
S
s
UI

en if you dont sign a merchant t ">u 11 still he in rrouble it you talk to the

stone's security staff. The secu : will write down whatever you say (accurately or not) in his report, and that ^
will definitely be used against you in court.

s43



SAMPLE MERCHANT CONFESSION FORMS



OS -2-Q3fc

PayMore
Drugstores

Date 7/l2-/o3

Time Stopped 3', cpS"

Time Released <f Z-O

Store*

Region

_2£_ Adult

Juvenile

Accomplice

Name: Last First Middle DOB Age

Address How Long?

DL* or IO« SS*
1

Phone ( )

Moloht Weight Hair Eyes Sex

Purchase Amount Receipt* Clothing Description

Register # Amount Tendered Change Received

C***K * 7. 9-g- Checks: Yes<j£} Credit/Debit Card: YeeC^p)

Char,#<*)

Pe-ttv rrierr
Responding Person/Case « Disposition

Father Address Phone ( )

Mother Address Phone ( )

2
at

IA
III
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<
z

HERE'S THE KINO OF RIME

PRINT YOUR MOTHER ALWAYS
WARNEP YOU ABOUT. THE FIRST
PART IS THE SUSPECTS VOLUN-
TARY CONFESSION TO THEFT. IN

THE SECOND PART, THE SUSPECT
PROMISES NOT TO SUE IF THE
STORE PERSONNEL HURT

HIM IN ANY WAY.

Description Price Quantity Description Price

Ueo Srtpitwie m/iakXr.

bU<CK SH/1ftp|£ Mn-fcJ<£J^

spn/\-i Tips

iSc
1

i.r9

Nf\

Total $

above date between the hours of

_, do hereby acknowledge that I was in the above store on the

and , and while there appropriated to my
own use, without paying for nor intending to pay for, the above described items. In signing this

statement and surrendering the aforementioned items, I do so voluntarily and of my own free will,

without threats or promises of any kind having been made to me, and with the understanding that I

fully release the above mentioned store or company and all its agents and representatives

individually and personally from all types of civil liability. I have read the above statement and

declare that it is true in every aspect.
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Itness

Signature
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USE A PIE, GO TO JAIL
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THE FOLLOWING MATERIAL. IS NOT
ACTIONAL. ITS THE TRANSCRIPT OF A
RECORPEP POLICE INTERROGATION/
OBTAINED IN PREPARATION FOR THE

TRIAL Or THE "CHERRY PIE THREE"
(WHO WERE PROSECUTED FOR
THROWING PIES AT THE MAYOR Or
SAN FRANCISCO). THE SUBJECT Or
THIS INTERVIEW/ JUSTIN GROSS,
KINPLY CONSENTED TO PUBLISHING
THIS MATERIAL.

THE YEAR THAT THE MAYOR Or SAN FRANCISCO RENEWED
r
THE GOLP LEAF ON THE COME Or CITY HALL, A RECORP NUMBER

Or HOMB15SS PEOPLE PIEP Or EXPOSURE ON THE STREETS

BELOW. SO THE BIOTIC BAKING BRIGADE PONNEP THEIR APRONS
ANP EMBARKEP ON A MISSION TO SERVE THE MAYOR HIS JUST,

PESSERTS-A TART REJOINPER TO THE UPPER CRUST.

/ ĴUSTIN GROSS (A.K.A. AGENT MINCEP MEAT Or THE BIOTIC BAKING BRIGAPE) WAS TAKEN INTO

/ CUSTOPY FOLLOWING THE PIE-THROWING. UNFORTUNATELY, JUSTIN PIP NOT KNOW THE MAGIC

/ WORPS: I'M GOING TO REMAIN SILENT. I WOULP LIKE TO SEE A LAWYER. AS YOU'LL SEE IN THIS

( TRANSCRIPT OF HIS INTERROGATION, IT TAKES HIM SEVERAL TRIES TO STOP THE QUESTIONING-ANP
V SOME Or HIS SEEMINGLY HARMLESS ANSWERS CAN INPEEP BE USEP AGAINST HIM IN A COURT OF LAW.

LISTEN TO THE AUPIO
RECORPING Or THIS ACTUAL
INTERROGATION, TO GET THE
FULL EFFECT Or THE POLICE

INSPECTOR'S KINP ANP
REASSURING TONE Or MOICB!

IT'S ON THE JUST CAUSE LAW
COLLECTIVE WEBSITE: HTTP://

WWW.LAWCOLLECnVE.ORG/.

Inspector Lundgren: All right,
today's date is November the 7th,
1998. The time is approximately
11:08 hours. This is regarding case
98-1432362. I'm Inspector Lundgren,
Special Investigations Division and,
sir, could you state your name for
me, please?

Justin: My name is Justin Gross.

Insp. Lundgren: Okay, Justin, and
your date of birth, please?

Justin: October 15, 1971.
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Insp. Lundgren: Okay. Justin, there
was an incident this morning in which
I was notified and that's why I've
come in, and I'm trying to assess
what's happened here. This incident
occurred around the Civic Center area.
Prior to discussing that particular
incident with you, I'd like to advise
you of your constitutional rights,
since technically you're in a police
station, okay? You have the right to
remain silent; anything you say can
and will be used against you in a
court of law. You have the right to
have an attorney present prior to any
questioning, if you wish, and if you
cannot afford to hire an attorney one
will be appointed to represent you.
Justin, do you understand each of
those rights as I've explained them to
you?

Justin Mmhmm

Insp. Lundgren: Okay, and having
those rights in mind, would you
like to give me your side of the
story, or your perspective on what
might have happened this morning?

Justin: All I would like... I'd just
like to say that we're completely
nonviolent activists.

Insp. Lundgren: Okay. All right, in
view of that, was there an intent to
inflict great bodily injury upon the
Mayor, Mayor Willie Brown of San
Francisco?

Justin: No.

Insp. Lundgren: Okay.

Justin: I think that's all I'd like
to say.

Insp. Lundgren: That's all you'd like
to say?

Justin: For now. Before talking to
a lawyer . .

.
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JUSTIN'S MUSHY HERE,

HE HASN'T FIRMLY SAIP, I'M

GOING TO REMAIN SILENT. SO
LUNPGREN PROBES A LITTLE.
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Insp. Lundgren: Okay, so, at this
point you're indicating to me that
you'd like to talk to an attorney?

Justin
held.

.

Well, if we're going to be

Insp. Lundgren: Okay, well, and
that's certainly your right, there's
no question about that. Whether
you're going to be held or not,
that's what we're here for, is to try
to evaluate the situation. The more
information we have to evaluate the
situation, the better decision we can
make, obviously. So, it's certainly
within your rights to ask for an
attorney, so if that's what you're
doing in effect, then we'll terminate
this interview.

LUNPGREN IS TRYING TO
TELL WHETHER JUSTIN IS

INVOKING HIS RIGHTS. IF ONLY
JUSTIN HAP SAIP "YES" ANP

REMAINS? SILENT, THAT WOULP'VE
ENPEP THE QUESTIONING.

ANOTHER CLASSIC UINE.

LUNPGREN IS WANGLING THE BAIT

THAT HE MIGHT JUST REUEASE JUSTIN
WITH A CITATION (A PROMISE TO
APPEAR) ANP LET HIM GO HOME,

RATHER THAN TAKING HIM TO JAIL-
IF ONLY JUSTIN WILL ANSWER THE

QUESTIONS.

1/1

THAT'S ALMOST ALWAYS A
FALSE HOPE. IN THIS CASE, WE
KNOW FOR SURE THAT LUNPGREN
IS LYING. THE POLICE HERE HAVE
THE POWER TO ISSUE CITATIONS IN

MISPEMEANOR CASES, BUT NOT IN

FELONY CASES.
ANP REMEMBER WHAT

LUNPGREN SAIP EARLIER

ABOUT "INFLICT GREAT BOPILY
INJURY UPON THE MAYOR?'
THAT'S A FELONY. JUSTIN
WILL BE KEPT IN JAIL ON

$5,000 BAIL.
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Justin: Yeah, it's just, I don't want
to, you know, say anything that could
come back on me, you know what I
mean?

Insp. Lundgren: Certainly, that's,
again, that's within your rights.

Justin: But, I would just, you know,
once again, I, you know, absolutely no
harm was intended, you know,
nonviolent activists

48

We' re

IF ONLY JUSTIN HAP LEFT

WELL ENOUGH ALONE. SAYING
"NO HARM WAS INTENPEP" CAN
BE TAKEN AS AN APMISSION THAT
THE MAYOR REALLY WAS HARMEP

BY JUSTIN'S ACTIONS.



Insp. Lundgren : Okay. All right,
and when you say "activist," would you
like to expound on that? Again, I

don't want to lead you into a
discussion which ... Okay, you're
shaking your head "no," is that
correct? All right, would you like
to terminate this interview?

Justin: Please.

Insp. Lundgren: Okay. All right, the

time is now approximately 11:09 hours.

VERDICT AND SENTENCE IN THE CHERRY PIE

THREE CASE

During the course of their nine-hour deliberation, the

jury sent out several notes with questions for the judge.

One message read: "Can we consider this an act of com-

edy, rather than an act of batter)'?" And the judge said

"no." Later on, the jurors wrote: "Can we follow the

spirit of the law, rather than the letter of the law?" And
the judge said "no."

So the jury found the Cherry Pie Three guilty. And the

judge sentenced them to six months in jail.
16

Too bad the jurors didn't know that they did have the

power to declare the defendants not guilty. "Jury nullifi-

cation" is the traditional right of every juror to acquit a

defendant in a criminal trial, regardless of the strength of

the evidence against him. This safety valve in our legal

system allows you to follow your conscience in those

cases where mechanically applying the law would pro-

duce an unjust verdict.

To learn more about the history and politics of jury nul-

lification, see James J. Duane, Jury Nullification: The Top

Secret Constitutional Right, 22 Litigation 6 (Summer

1996); also posted on the Just Cause Law Collective

website: http://www.lawcollective.org/.

16. Yet while Justin and his comrades languished behind bars, the Biotic Baking Brigade seized the moral pie

ground. The BBB called upon dissident chefs around the world to participate in Operation Dessert Storm... and

from many nations, entartistes and flanistas responded, lobbing their culinary comments at the pompous and pow-

erful, in a global pastry uprising. In the words of Noel Godin, renowned Belgian flan-flinger and the author of

Cream and Punishment. "There are a thousand forms of subversion, all of them interesting. But few, in my opin-

ion, can equal the convenience and immediacy of the cream pie."
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IfS NOT ENOUGH JUST TO SAY THE

MAGIC WORDS: I'M GOING TO
REMAIN SILENT. I WOULD UKE TO
SEE A LAWYER. YOU THEN HAVE TO

YZV? FROM BREAKING YOUR
SILENCE, DESPITE THE CLEVER TRICKS

LAW ENFORCEMENT AGENTS EMPUOY
TO UURE YOU INTO TALKING. ONE OF

THESE TECHNIQUES IS USED ON
PHILLIP, WHO'S JUST BEEN ARRESTED
WITH A ...

POCKETFUL
OF FELONY

DIDN'T DO NOTHIN7 WHY YOU MESSIN' WITH ME, MAN?

YOU ARE UNDER ARREST FOR POSSESSION
Or A CONTROLLED SUBSTANCE WITH INTENT TO
DISTRIBUTE. YOU HAVE THE RIGHT TO REMAIN
SIUENT. ANYTHING YOU SAY MAY BE USED

AGAINST YOU IN A COURT OF LAW.

YOU HAVE THE RIGHT
AN ATTORNEY. IF YOU CANNOT
AFFORD AN ATTORNEY, ONE WILL-

BE APPOINTED FOR YOU BY THE
\ COURT. NOW THEN. WHAfS
X^ YOUR NAME?
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LET ME PUT IT THIS WAY: MAYBE YOU CAN
GET A PEAL. BUT THAT MEANS TAKING

RESPONSIBILITY NOW, FOR WHAT YOU'VE PONE.
YOU SEEM LIKE A NICE KIP, ANP I WANT TO HELP
YOU, BUT I CANT PO ANYTHING FOR YOU UNLESS
YOU'RE WILLING TO TALK TO US, ANSWER SOME

QUESTIONS...
-\

PON' WANNA GO TO THAT PLACE,
TO THE YOUTH AUTHORITY. I PON' WANNA BE
LOCKEP UP TIL I'M TWENTY-FIVE. THERE'S

GOTTA BE SOMETHING I CAN PO/

^ WELL, I'M TRYING TO HELP YOU HERE. I PONT
WANNA SEE YOU SENT TO THE YOUTH AUTHORITY

EITHER. BUT YOU GOTTA WORK WITH ME. NOW, I'M

GONNA ASK YOU SOME QUESTIONS, ANP YOU ANSWER
THEM, ALL Or THEM ANP THEN WE'LL SEE WHAT CAN BE
PONE. I CAN GUARANTEE YOU THAT JUPGE THAYER
WILL LOOK A LOT MORE FAVORABLY AT YOUR CASE, IF

WE CAN SHOW THAT YOU'VE BEEN COOPERATING.
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/^ NO, I MEAN/ WAS THAT LEGAL?
/ SAVING STUFF TO EACH OTHER, THAT WAS

J
AIMEP AT MEP AFTER I SAIP I WANTEP A

I LAWYER ANP ALL? THAT'S LIKE SOME KINP
\ Or MINP-GAME. ITS NOT FAIR.

I
1

BfBfaEMgMBMgMBMBMgMgMBMBMBlBIBMBMBfBMgMBJ

I

1

BfgMgMgMBJgMBJBMBMgMgMBJBMBlBIBfBJgJBJBigfgMgMBJB

you MEAN, WHEN I SAIP, "WHAT'S GONNA
HAPPEN TO ME?" THAT CANCELED OUT THE MAGIC
WORPS? I LOST MY RIGHTS TO NOT ANSWER

QUESTIONS ANP TO HAVE A LAWYER? FOR GOOD?

NO, NOT FOR GOOP. THERE'S AN EASY
WAY TO FIX MATTERS IF YOU FORGET TO

REMAIN SILENT. CAN YOU GUESS WHAT IT IS?

y
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THATS RIGHT. ITS KINP OF LIKE

FLIPPING A SWITCH. WHEN YOU SAY,
I'M GOING TO REMAIN SILENT. I WOULP
LIKE TO SEE A LAWYER YOU'VE TURNEP
YOUR RIGHTS ON-THE POLICE CANT
QUESTION YOU.

BUT IF YOU START UP A CONVERSATION
WTH THE POLICE, EVEN JUST ONE
QUESTION, YOU'VE TURNEP YOUR
RIGHTS OFF AGAIN, ANP THEY CAN
INTERROGATE YOU.

M\

HOWEVER, IF YOU REALIZE YOUVE
MAPE THAT MISTAKE, YOU CAN FIX IT BY
SAYING THE MAGIC WORPS AGAIN. THIS

TURNS YOUR RIGHTS BACK ON.
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its possible, it can Be
TOUGHER, IN THE SHORT-TERM/
TO INVOKE YOUR RIGHTS ANP

REMAIN SILENT. SOME OrFICERS

WILL TAKE IT THE WRONG WAY.
BUT OTHERS RESPECT IT WHEN
people 'tAw/ER up" anp

CHOOSE TO REMAIN SIUENT. THE
THING TO REMEMBER IS THAT IN

THE LONG-TERM, SAYING THE
MAGIC WORPS CANT HURT ANP

NEARLY ALWAYS HELPS.
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I

1

1

1

1

1

I

Once you say the Magic Words: I'm going to remain

silent. I would like to see a lawyer, the police must stop

asking you questions. However, they sometimes try to

provoke you into breaking your silence, by talking to

each other about all the horrible, terrible things that

could happen to you in jail. That's what the officers did

to Phillip in Pocketful of Felony. When the police are

playing this game, they'll make scary predictions about

how you'll be beaten up and/or raped by large, vicious

prisoners of a different race.
1 (Some officers lead a rich

fantasy life.) Just remain silent.

If you've been arrested and realize that you accidentally

said something to an officer, don't panic. As soon as you

remember that you're supposed to be remaining silent,

repeat the Magic Words: I'm going to remain silent. I

would like to see a lawyer. Just because you've answered

some questions doesn't mean that all is lost. You may not

have said anything that bad yet. But ifyou go on talking,

you're bound to say damaging things eventually. Besides,

the officers are likely to start tape recording you or try-

ing to get you to sign a statement. Stopping can't hurt,

and it may help. Don't fall for the old "the cat's out of the

bag, so you might as well tell us everything" routine.

I
1

I

1

1

I

jgMaaagMgMMaagjagMgjgMgMBMaMBMgMBMagM

7 YEAH/ WELL, IT GOT EASIER AS I WENT
ALONG. ANP I TRIEP TO SAY THE MAGIC
WORPS IN A POLITE TONE Of \tO\CS, YOU

KNOW, THAT WOULPNT PISS 'EM Oft SO BAP.

LIKE, SIR/ I'M GOING TO REMAIN SILENT.

WOULP LIKE TO SEE A LAWYER.
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17. Although this does happen, it's rather unlikely. See Appendix C: Advice for Those Going to Jail for the First

Time, page 183.
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RESISTING
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It's unlawful for the police to beat you into confessing;
1

however, it's perfectly legal for them to sucker you into

it. That's why interrogation doesn't usually involve

bright lights and rubber hoses—more often than not,

the officer sounds sympathetic or at least business-like.

And that can leave you even more vulnerable to manip-

ulation, because when you feel relieved that the officer

isn't being really scary, you tend to let your guard down.

Besides, it's truly difficult to overcome the natural urge

to talk one's way out of trouble. That's why it makes so

much sense to train yourself to say I'm going to remain

silent. I would like to see a lawyer, under any circum-

stances. It's got to become a reflex you can rely on, the

same way you know that you'd automatically start swim-

ming if you fell into deep water, even if you were scared

and disoriented.

Look, ifyou don't answer my questions, I

won t have any choice but to takeyou tojaiL

This is your chance to tell your side of the

story.

This is the commonest trick of all! The police consis-

tendy pretend that they're considering letting

you go, when they've already made up their

minds to take you to jail. Remember, the Mf ^
time to tell your side of the story is when

you're in court and have your lawyer help-

ing you—not when you're alone with a cop '

who's busy building a case against you. See how

a real police inspector uses this technique during an

actual interrogation, in Use a Pie, Go to Jail, page 46.

(A

COMMON INTERROGATION LINES

You're not a suspect. We're simply investigating

here. Just help us understand what happened

and then you can go.

If you answer questions, you're likely to

become a suspect, if you aren't really one

already.

Your friends have all cooperated and we let

them go home. You're the only one left. Do
you WANT to stay in jail?

The police can lie about where your

friends are and what they've said. Take a

look at Rat Jacket, page 63. Don't trust

information given to you by the cops.

Make sure to verify your facts through a

lawyer or your friends and family.
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What are you afraid of? Ifyou haven't done

anything wrong, then you shouldn't have any

problem answering my questions.
1

You don't have anything to

What you should be afraid of is being lured into

answering questions

prove. Remember, in court you're "innocent

until proven guilty"—and the thing most

likely to prove guilt is an unplanned

statement made when you're arrested. If

the police are thinking of arresting you,

answering their questions will make them
more determined to do it, not less so

I'm tired of screwing around. Ifyou don't

^g£ answer my questions, you're going to be

~J charged with obstruction.

Well, you know this is garbage, because the

Constitution guarantees you the right to

remain silent—so refusing to answer ques-

tions can't be against the law. But some

cops will still threaten you with "resisting

an officer" or "obstruction of justice," just

to see whether you'll fall for it.

1

.

The Fifth Amendment to the U.S. Constitution says that no one "shall be compelled in any criminal case

to be a witness against himself."

2. This is not the time to launch into a political discussion of how the legal system is malfunctioning and can't

be trusted to protect the innocent. Don't let yourself be drawn into any kind of conversation at all. Besides, this

"what're you afraid oP business is like a 1 2-year-old's dare ("If you're so tough, why don't you try getting across

the tracks before that train comes?" or "You don't even know the first thing about how to drive—let's see you take

your Mom's car around the block.").
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Come on, I'm not asking you to sign any-

thing. We're just talking. And you can stop

any time you want to.

Remember, anything you say can be used against you

in a court of law. You don't have to sign anything to

make it a real confession—the police will

just quote you (and they may be taping

you, too). The time to stop is before you

ever begin—even a little time spent

answering questions can completely screw y
up your case.

Look, we've got all the evidence we need to

convict you, so you might as well confess.

Yeah, right. If the police really had all the evi-

dence they needed, they wouldn't waste time

talking to you. The only reason they're ques-

tioning you is because they don't have enough

proof, and they're hoping you'll be kind

enough to give it to them.

Basically, the case againstyou is really strong. It's

not a question of WHETHER you're going to

jail—it's a question of what you're going to

jail for. This is your last chance to get the

right information to the DA before he decides

on the charges.

This is not the time to give more information to the

DA (the prosecutor). You can do that later, once

you've got a lawyer helping you. After all, the

DA can change the charges any time up to

trial, and usually does—reducing or dis-

missing them as part of a plea bargain.

But your lawyer can get you a better deal

if you don't give away all your bargaining

power by confessing to the arresting officers.

You know, there's only one person who can help you
right now, and that's you. I can listen, hut you've got

to do the talking. This thing is going to eat at

you; it's going to weigh you downfor the rest

ofyour life, ifyou don't get it offyour con-

science. Things look pretty bad right now,

and they are. But this is where you have to

startfrom. You've got to get this stuffout now, so you
can move forward Ifyou could talk to the victim

right now, what wouldyou want to say to him?

Confession may be good for the soul, but

not when it's to the police. Talk about

your feelings with a spiritual advisor such

as a minister, priest, rabbi or imam, or

with a licensed counselor such as a psy-

chiatrist, psychologist, or social worker (but

not a probation officer). They have the professional

training to help you, and more important, they're pro-

hibited by law from testifying about what you confide

to them. Cops, on the other hand, will gladly testify

about what you've "gotten off your chest."

You got a choice here. Eitheryou answer my questions,

or you're going to jail. And I'd hate to see a

nice white boy like you get punked by a

tO bunch ofnigs.

— or —

You can talk to me now, or you can go tojaiL And let

me tellyou something there's women in thatjail who
haven't been outside in months, women who haven't

been with a man for a real long time. How'dyou like

to be raped by a bunch oflesbians?
5

Cops use this kind of race-baiting and queer-bashing

pretty frequently to scare white people who haven't

been to jail before. And the cops aren't particularly

subtle about it. Don't let some bigot with a

badge put his trash into your head.

TV and movies make rape-in-jail scenarios

look more frequent than they really are.

Most people in jail are there for drug or

property crimes, not crimes of violence (much

less sexual violence). If you behave reasonably, other

prisoners really aren't likely to give you a hard time.

See Appendix C: Advice for Those Going to Jail for

the First Time, page 183.
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3. This is a lot like: "Don't worry, we can stop whenever you want to. Besides, you can't get pregnant the

first time."

4. Said to Mike Esmailzadeh by a New Orleans cop.

5. Said to Katya Komisaruk by a U.C. Berkeley cop.
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GENERAL INTERROGATION TECHNIQUES

You know the police are really trying to manipulate you

when they offer a legal defense or moral justification for

what you're accused of doing, or imply that what hap-

pened was due to an accident or to circumstances

beyond your control. In applying this tactic, the inter-

rogator frequently offers the suspect two choices, for

example: a believable explanation or an unbelievable

one; an honorable excuse or a dishonorable one. Of
course, both choices are still damaging admissions—it's

just that one sounds better than the other. Imagine the

following lines said by a sympathetic, understanding

police officer in a warm, reassuring tone of voice:

Legal Defense

• / understand what you're saying... he threatened

you, and essentially you were acting in self-

defense.

• Okay, we've got you for possession ofmarijuana.

But what isn't clear to me is: were youjust out to

get stoned, or wereyou maybe using itfor medical

purposes?

Moral Justification

• What I'm wondering is whether you needed that

money so you could take care ofyour kids andget
them decentfood and clothes and all—or didyou
just do it becauseyou wanted drugs or new Nikes

or whatever?

• Well, that's a perfectly normal reaction. When a
man finds out that his wife is sleeping with

another guy, he's going to want to go out and do

something about it.

Accident or Circumstances Beyond Control

• Now, I wasn't there, so I don't know. Only you
know what really happened. But I'm thinking

that when two people get into it, when there's an
argument, stuff can happen that nobody ever

intended. I mean, you could'vejust been shoving

each other around, and he could'vefallen and hit

his head by accident—justplain bad luck.

• Obviously there's a difference between being an

active participant and being a bystander. It's one

thing to be actually involved in selling the drugs,

and it's another thing tojust be in the house when

some other guys are doing a deal there. But the

way things look, you could be either one. And the

only way we're going to be able tofigure out what

your real role was, is ifyou talk to us.

Another common aspect of Reid interrogation is mini-

mization/maximization, contrasting the worst case sce-

nario with the best possible outcome.

• You know, there's a lot ofdifferent ways this case

could be charged. Anywhere from first-degree

murder—that gets you life without parole—all

the way down to involuntary manslaughter, for

which people typically get probation. What we're

doing right now is trying to understand what
really happened, so we can make a decision which

way to go. .

.

Often the police will even say, "Look, I'm not making

any promises..." and then imply that confessing will

result in a better outcome in court: lesser charges, a more

favorable sentence, etc. This is a lie. The police are not

authorized to offer leniency in exchange for a confession.

Only the prosecutor or judge can make a plea bargain.
7

All law enforcement officers are trained to question sus-

pects. Very few civilians have any practice in spotting or

withstanding the interrogation techniques police use

against them. It's pretty stupid to play such lousy odds

when your liberty's at stake.

6. John Reid codified these tactics, referring to them as the "Nine Steps oflnterrogation." Reid and his part-

ner Fred Inbau spent decades writing about and teaching interrogation techniques, and business is still booming
at http://reid.com/. In U.S. police academies, their books have been the most popular texts on this subject. Their

work is full of sample scripts, generally involving a hapless suspect named Joe: "Joe, if this whole thing was your

idea, that tells me that you have a criminal mind. But if you were just talked into doing this against your better

judgment, that would be important to include in my report. You were just talked into it, weren't you?" For exam-

ples of how such techniques get innocent people to confess to crimes, take a look at the work of Richard Ofshe,

at http://sociology.berkeley.edu/faculty/ofshe/.

7. There's a difference between confessing and snitching. A law enforcement officer can't offer you a deal in

return for a confession, but he can make a snitch deal. See Informants, page 79.
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GOOD COP,
BAD COP

RAM6N FINDS OUT THE HARD
WAY THAT THE GAME IS

RIGGED, WHEN HE COMES UP
AGAINST A TEAM OF OFFICERS
IN THE GOOD COP, BAD COP
ROUTINE.

WANNA PHONE CALL I BEEN HERE FOR
THREE HOURS, MAN. I GOT A RIGHT TO A PHONE /

CALL. HOW COME I AINT GOT MY PHONE CALL ^^^l

HOWCOMEP HOW COME? BECAUSE
YOU'RE A MOTHERFUCKING ASSHOLE/ LET ME
TELL YOU SOMETHING, SHITHEAD. I DONT LIKE

YOU. I DONT LIKE YOUR FUCKING ATTITUDE.

NOW, TAKE IT EASY, SARGE. JUST GIVE HIM A CHANCE.

GIVE HIM A CHANCEP THAT PUNK'S HAD ALL
THE FUCKING CHANCES HE'S GONNA GET/ IVE HAD
IT WITH THAT FUCKHEAD. I WANT HIS ASS OFF THE
STREETS PERMANENTLy. AND I'M GONNA HAVE A
LITTLE TALK WITH THE D.A. ABOUT IT. THEN WE'LL

SEE IF HE GETS ANY FUCKING PHONECALLS.

7 HEy, RAM6N, you GOTTA WATCH IT WITH SGT.
PETERS. HE GOES OUT OF HIS WAY TO GET PEOPLE
SOMETIMES, you DONT WANT HIM GOING AFTER

you-HE CAN MAKE SOME SERIOUS TROUBLE. LOOK,
WHY DONT I GO TR/ AND CALM HIM DOWN? I'LL TELL

HIM YOU DIDNT UNDERSTAND BEFORE, AND YOU'RE
READY TO ANSWER QUESTIONS NOW, OKAY?
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ITS BETTER IF YOU JUST TELL THE TRUTH NOW
ANP GET IT OVER WITH NOP ITS GONNA COME OUT I

ANYWAY-ANP ITLL LOOK A LOT BETTER IF YOU COMEJ
CUEAN NOW, BEFORE YOU GET TO COURT.

LOOK, COMPAPRE, COME ON NOW. I'M TRYING TO
HELP YOU HERE. I'M WILLING TO GO TALK TO SGT.

PETERS FOR YOU, TO GET HIM OFF YOUR BACK. BUT TO
CO THAT I GOT TO BE ABLE TO SAY YOU'RE GONNA BE

REASONABLE, NOP I GOT TO TELL HIM YOU'RE REAPY TO
ANSWER SOME QUESTIONS.
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NO, IF I'M GONNA HELP YOU, ITS GOTTA BE

NOW. YOU GOTTA PROVE THAT YOU'RE ON THE

LEVEL, THAT YOU'RE GONNA BE HONEST WITH US.

COME ON, 'MANO, YOU'LL BE POING YOURSELF A
FAVOR. I'LL BE HERE WITH YOU. YOU CAN GET IT

ALL OVER WITH NOW.

^J^^^^SJBJBigiBre^tBMBMBMBJBJaBMgj^
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WELL, IF YOU STEP BACK A MINUTE, POESNT THIS

REMINP YOU OF SOMETHING? SOMETHING YOU'VE

SEEN BEFORE, ON TV, IN THE MOVIES, MAYBEP

OH, MAN. THEY WAS COIN'

THAT, THAT GOOP-COP-BAP-COP
THING. ON ME/ /PINCHE CABR6N/

^MSSSSSSSSSSSMSMSMSMMSMMSM^M^MUMSM^MMMSM
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BfgjgMgjaMgjgMBMBJBJgjgJBigMBMMgMgMBMBJSJgMBJBJBJ

IT MAY BE AN OUP TECHNIQUE, BUT ITS STIUU

GOING STRONG. ANP EVEN THOUGH ITS EASY TO
SPOT THE GOOO-COP-BAO-COP ROUTINE ON TV, ITS

PRETTY HARP TO RECOGNIZE IT WHEN YOU'RE THE ONE
ITS BEING PONE TO. THATS WHY POUCB OPF\CBXS

STIUU USE IT, ANP WHY IT STIUU WORKS SO WEUU.

BigjgjgMBJBMBMBMgMBJBMBMBMBJBMBJgMBMBMMBMSJB

S BMgMBJBMgMgjgjBMMBfBMagjBMgMBMgMEfgMgMaMBJltll

MAYBE PART Or IT WAS THAT THE GOCV
COP WAS SOMEONE Or A SIMILAR BACKGROUND
TO YOURS, SOMEONE WHO WOUUP NATURAUUY

SEEM MORE TRUSTWORTHY.

YOU THINK THEY PIPNT?

YOU THINK THEY PIP

THAT ON PURPOSEP
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It's initially surprising that the Good Cop, Bad Cop rou-

tine works so well, since it's generally so obvious. You've

seen it in hundreds ofTV shows and movies, and most

people consider it a cliche. Yet law enforcement officers

use it in every city, every day... because it works nearly

every time. And a big reason it works so well is that

when you've just been arrested, you're extremely vulner-

able. You're thinking of all the horrible things that are

likely to happen: going to jail, disappointing your loved

ones, being publicly disgraced, losing your job, failing

school, etc. On top of that, if you've been in custody all

day or all night, you'll be suffering from fatigue and

hunger, and perhaps other physical stresses. So, psycho-

logically, you're a sitting duck. And even though you

know, intellectually, that the good cop is just trying to

manipulate you, you cannot help having hope and trust

in the one person in this awful situation who seems to

be on your side. It's a tough problem, but there is a solu-

tion. The answer is to train your mind, so that you say

I'm going to remain silent. I would like to see a lawyer, no

matter how upset you're feeling or how kind the officer

seems. "Don't just practice until you can get it right,

practice until you can't get it wrong."
8

Of course, sometimes the cops aren't pretending. The
bad cop may, in fact, have lost his temper and be yelling

at you for real. Or the good cop may truly want to help

you, and may think that your answering questions will

somehow benefit you. But whether or not the cops are

sincere, your strategy remains the same. You should still

say: I'm going to remain silent. I would like to see a lawyer.

Because if the bad cop really does want to make trouble

for you, your giving a statement will make it easy for

him. And the good cop, in urging you to answer ques-

tions, is giving you bad advice. Some officers honestly

think that if a suspect makes a statement, it will be help-

ful. But it doesn't work that way in court. Prosecutors

can almost always find something in suspects' statements

that can be used against them. That's why, when you do
tell your side of the story, you should do it with the help

of your defense attorney—so that your words can't be

twisted or misquoted.

If you're arrested with friends, make an agreement that

no one will make statements to the police until every-

one's been able to talk to a lawyer and decide calmly

what to do. Be aware of the paranoia that tends to set in

after people have been separated. When a person's iso-

lated, it's much easier for the police to lie and convince

him that his friends have snitched. So make sure every-

one understands: nobody talks, everybody walks.

Warning: Do not have a strategy discussion in the

backseat of a police car! If you've been arrested with

someone else, and the cops lock the two of you in their

car and walk away, you can bet dollars to donuts that

they're recording your conversation. So if you're in this

situation, just remind the other person that the smart

thing to do is to say: I'm going to remain silent. I would

like to see a lawyer. And leave any further discussion until

later.

When you're in jail, don't talk to your cell-mates about

what happened to you or who was with you—because

you really don't want them testifying at your trial or sen-

tencing hearing. Don't even talk about mutual acquain-

tances. Stick to safe topics such as movies, music, sports,

etc. You'll make it a lot harder for anyone to snitch on

you, if you don't snitch on yourself.
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8. Harold A. Lieberman, musician and balabosta.
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RAT JACKET
WHENEVER MORE THAN ONE PERSON IS BEING
PROSECUTEP IN CONNECTION WITH THE SAME INCIDENT,

THE RULE TO REMEMBER IS: NOBOPY TALKS, EVERYBODY
WALKS. UNFORTUNATELY FOR NICKI ANP TENISHA, THEY

RUN INTO AN
OFFICER WHO'S
GOOPAT
FOOLING PEOPLE
INTO THINKING
THEIR FRIENPS
HAVE SNITCHEP
ON THEM.
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HEY, HOW COME TENISHA'S ROUUEP
OVER ON YOU UKE THIS? IS THERE SOME

PROBUEM BETWEEN YOU TWO?
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MAYBE SHE ISNT WHO YOU THOUGHT SHE
WAS. MAYBE SHE FIGURES SHE CAN JUST GET

OUT OF THIS BY PUMPING IT ALL ON YOU.

WHATEVER. SHE AINT GONNA GET
OVER ON ME, I CAN TELL YOU THAT. IF I'M

GOING POWN, SHE'S GOING POWN WITH ME

SO YOU'RE SAYING SHE WAS
JUST AS INVOLVE? AS YOU? TELL ME

MORE ABOUT WHAT HAPPENEP...

B MBfBMaMgMBJBMgJBMBMBJMBMgMgMBJBJBMBMBMBlBJ B

BfgjgMgjBfBMBJBJgMgjgiBlBMBMgjgjgMgJBMBMBMBMBjgjB

BfgMgJBMBJBMBJBMBJgJBJBfBMBMBMgfBMBMgMBfBMBJBJgJls]

1

1

1
1

i

HEY, THAT COP LISP WHEN HE
SAIP WE SNITCHEP ON EACH OTHER.
HOW CAN HE GET AWAY WITH THAT?

WELL, WHAT THE COP PIP-
CONVINCING EACH OF YOU THAT THE
OTHER ONE HAP ROLLEP OVER-

THATS PERFECTLY LEGAL.

BfBMBMBJBJBJgJBJgMBMgMgMBMgjgMBJBJgMBJgJBJBMBJBJBJ

[giBjgjgigjgjBjgjgjgjgigMMBjgMMMBMBMBMBfBMBfgjgiBMBiia]

LEGAL/ IF THATS LEGAL, THEN THE
WHOLE SYSTEM IS HELLA SCANPALOUS/

BfgjgjBJgMMBMBMBlBMBJBlBMBJBMBJBMBMgJBMBMgMBMB

BMBJBlBlBfgMgjgjBMBJgJBJBMBMBJgJBJBJBMgJBJBMBMBJBigjBJIll

NOW, IT WOULP BE ILLEGAL FOR THE
POLICE TO BEAT A CONFESSION OUT OF YOU-
BUT THEY CAN LIE ANP CHEAT ALL THEY WANT.

THAT AIN'T COOL. THE POLICE
CAN'T BE POIN' THAT/ PO /ALL EVEN

UNPERSTANP THE MEANIN' Of
dUSKCS? HOW CAN IT BE FAIR FOR THE

COPS TO JUST LIE LIKE THAT?

BtBIBJBIgJBjgfBMMBJgjBigjBJBMBMBiBMBMgMMBMBMBlgMBJIil

BMgigjgfBMBMBJBMBJgMBMBMBJgMMBMBMBMBlBlBlBMBiB

BMBJBMBJaMBMBMBMaBMgMafafgjgMBjgMBJBMaMBjgja
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( you GIRLS SURE CAN
V CHANGE FRIENPS IN A HURRY,

YEP, NICKI'S \
BEEN TALKING ALL j

ABOUT you. J/ I'M GOING TO \A
/ REMAIN SILENT. 1 WOULP \

V
V like to see a lawyer./
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CHAPTER

PROBATION, PAROLE,
AND SUPERVISED
RELEASE



MY LAWYER
MADE ME DO IT

WHEN YOU'RE UNPER COURT
SUPERVISION (ON PROBATION,
PAROUS OR SUPERVISEP RELEASE),

RESISTING INTERROGATION POSES
SPECIAL PROBLEMS. JESSICA
NEEPS TO FIGURE OUT THE BEST
WAY TO SAY NO, WHEN POLICE,

PROBATION OFFICERS ANP PARENTS
ARE ALL PEMANPING THAT SHE
ANSWER QUESTIONS.

YOUR PROBATION OFFICER IS ON HER
WAY. NOW I GOTTA NOTIFY YOUR PARENTS.
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HELLO, MAY I SPEAK TO MRS. MARY
NGUYEN? MA'AM, WE HAVE YOUR PAUGHTER
JESSICA IN CUSTOPY. NO, I PON'T KNOW YET

WHETHER SHE'S GOING TO BE RELEASEP. IF YOU
LIKE, I CAN GIVE YOU A CALL AFTER SHE'S BEEN
PROCESSEP. YOU WANNA COME IN? OKAY,

YOU'RE WELCOME TO WAIT HERE.

I'LL LET HER KNOW.

r LATER...

OFFICER LEE? WHAT SHE PO? SHE MAKE GRAFFITI

AGAIN? I CANNOT BELIEVE SHE PO THAT AGAIN.

HER FATHER ANP I TRY TO MAKE HER
HAVE. WE HAVE GOOP HOME, GOOP FAMILY.

PON'T KNOW WHAT TO PO WITH HER.

'M AFRAIP YOUR PAUGHTER HAS
COMMITTEP VANPALISM. AGAIN.

WELL, THE BEST THING YOU CAN PO AT
THIS POINT IS TO ENCOURAGE YOUR PAUGHTER
TO TELL THE TRUTH. SHE'S BEEN HANGING OUT

WITH SOME PRETTY BAP KIPS WHO'VE BEEN
GETTING HER INTO TROUBLE. SHE NEEPS TO TALK

TO US ABOUT WHAT REALLY HAPPENEP.

JESSICA ANNE NGUYEN, I

CANNOT BELIEVE YOU PO THIS AGAIN/
HOW CAN YOU PO THIS TO ME?

YOU PROMISE YOU GOING TO BEHAVE, THEN
YOU GO ANP MAKE MORE GRAFFITI. I PON'T

UNPERSTANP WHAT THE MATTER WITH YOU. YOU
HAVE NICE HOME, NICE CLOTHES, NICE FOOP/ WHY

YOU GO MAKE GRAFFITI? YOU TELL ME/

MOM, PLEASE/ ITS ALL
A MISTAKE, REALLY...
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YOU MAKE MISTAKE, AH. RIGHT. I

HAVE ENOUGH OF THIS. WE GONNA MAKE
SOME CHANGES AROUND HERE...

/MRS. NGUYEN, YOU REMEMBER^T
( ME, SHARON IRVING. I'M YOUR )

\DAUGHTER'S PROBATION OFFICER^/

JESSICA. WHAT IS GOING ON WITH YOUP I

THOUGHT WE HAP AN AGREEMENT THAT YOU WOULD
STAY OUT OF TROUBLE. I'M REALLY DISAPPOINTED. YOU
HAVE THE POTENTIAL TO GET INTO A GOOD COUUEGE-

^ I'VE SEEN YOUR TEST SCORES. BUT YOU'RE GOINGV NOWHERE WITH THIS KINO OF BEHAVIOR.

ACCORDING TO THE POLICE REPORT, YOU SPRAY-
PAINTED, "BITE THE HAND THAT FEEOS YOU SHfT*

ACROSS VAB FRONT Or YOUR HIGH SCHOOL
ADMINISTRATION BUILDING. FRANKLY, I DON'T KNOW
WHERE TO BEGIN. THIS IS TRULY SELF-DESTRUCTIVE
BEHAVIOR...ALTHOUGH I HAVE TROUBLE BELIEVING IT

WAS ENTIRELY YOUR IDEA. IF YOU WERE ACTING ON A
PARE, I CAN TELL YOU THAT WHOEVER PERSUADED YOU

TO TRY THIS STUNT IS NOT YOUR FRIEND

LOOK, JESSICA, ITS MY JOB TO PREPARE A
REPORT FOR THE JUDGE ABOUT THIS INCIDENT,

INCLUDING A RECOMMENDATION ABOUT WHAT SHOULD
BE DONE WITH YOU-A RECOMMENDATION THAT THE

JUDGE USUALLY FOLLOWS. SO I'D SUGGEST THAT YOU
START EXPLAINING WHAT YOU THOUGHT YOU WERE

DOING AND WHO PUT YOU UP TO IT.

JESSICA.' THAT IS NOT HOW YOU TALK TO
PROBATION LADY/ I AM ASHAMED Or YOU/ YOU NEED
TO LEARN SOME MANNERS. I SEE TV PROGRAM ABOUT

,xTOUGH LOVE." THAT'S WHAT YOU NEED. YOU
APOLOGIZE TO MS. IRVING OR I LEAVE YOU HERE. IF I

DON'T SIGN PAPERS AND TAKE YOU HOME, THEY
GONNA KEEP YOU LOCKED UP HERE.
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WELL/ THAT WAS WORTHY OF AN OPRAH SHOW.

WHOEVER YOU ARE/ UIMUESS YOU HAVE
SOMETHING CONSTRUCTIVE TO SAY, I'M NOT

INTERESTED IN PEALING WITH YOU.

(! APOLOGIZE. I SHOULP COMMENT YOU
FOR COURAGE UNPER FIRE.

^

1
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YOU PIC BETTER THAN THAT. BY NOT \
ANSWERING QUESTIONS, YOU PIPN'T SNITCH ON \

YOURSELF, EITHER. I THINK, HOWEVER, THAT YOU J

COULP HAVE HANPLEP THIS SITUATION WITH /
GREATER PIPLOMACY.

WHAT PO YOU MEANP MY MOM
WAS SO UPSET, IT WOULPN'T HAVE

MATTEREP WHAT I SAIP.

m^M3M^MSM0SSMSM^MSMSM0MSMSMSMSM5MSMSl\si

^

I
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BMgjBMgfBMBMBMaaaBMaaBMBMBMBMaigfBMgJBMBJlB
REMEMBER, WHEN YOU INVOKE YOUR RIGHT TO
SEE A LAWYER, YOU PON'T HAVE TO HAVE ONE

ALREAPY LINEP UP. YOU CAN BE REFERRING TO A
LAWYER THAT YOU'RE GOING TO HIRE, OR A LAWYER

_THAT THE COURT WILL APPOINT FOR YOU.

BUT ISN'T ASKING FOR A
LAWYER GOING TO PISS OFF MY
PROBATION OFFICER? SHE WAS

HARSHING ON ME, TOO.

BlMgiarBJBjgiaiaBrererarajgjgjgjgj^gjg^
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BMgigMBMBMBJBMBlBlBJBJBJBJgjgMaBMBMBMBMBIBMBlBllIl
T

PERHAPS NOT. ON THE OTHER HANP, YOU
MIGHT HAVE GIVEN HER SOMETHING TO THINK ABOUT
LATER, WHEN SHE COOLEP POWN. YOU COULP HAVE
TOLP HER THAT YOU HAP BEEN TAUGHT TO SAY, I'M

GOING TO REMAIN SILENT, I WOULP LIKE TO SEE A
LAWYER. ANP THAT IF SHE WOULP CALL A CRIMINAL
PEFENSE LAWYER, SHE WOULP BE TOLP THAT YOU

HAP PONE THE RIGHT THING.

[IlMBMgMBMaJBMgiBlBIBJBJBJBMBMBIgJBMgMBMgMBMaiBllg]
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WELL, IT'S TRUE THAT JUPGES
USUALLY FOLLOW THE PROBATION
OFFICER'S RECOMMENPATION.

ANP SHE SAIP THAT IF SHE
RECOMMENPEP TO THE JUPGE TO LOCK
ME UP, THE JUPGE WOULP JUST PO IT.

BMgjagMMgJBIBigjMBJgMaBMaBMBraBMBMBMBJBMBMBJIl]
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BfgMgjgjgMBMBJBMgjBJBJBMgMgjBjgMBMBjgMgjgjBjgjgjgigiB

/ BUT THERE ARE WAYS KEEP THE
/ PROBATION OFFICER FROM GETTING MAP AT YOU,

WITHOUT SACRIFICING YOUR RIGHT TO REMAIN
I SILENT-ANP THAT'S CRITICAL BECAUSE
\ WHATEVER YOU SAY TO THE PROBATION OFFICER

\ WILL BE USEP AGAINST YOU IN COURT.

1

1

[BjgMBjgMBJBJBfgJBMBMBIBMBJgJBJBMBJBJBJBMBJBJgjgJBJgJBJB

I

I

[UMMMSMSM^MMM5MMSM^M^MSMSMM^M3JSM^MM[b1

THE EASIEST WAY TO HANPLE THE
PROBATION OFFICER IS TO SAY THAT YOU'RE REAPY
TO EXPLAIN EVERYTHING, BUT THAT YOU NEEP TO

GET YOUR LAWYER'S PERMISSION FIRST.

ESSENTIALLY, YOU BLAME THE MEAN OLP LAWYER
FOR THE FACT THAT YOU CAN'T JUST IMMEPIATELY
SPILL YOUR GUTS TO THE PROBATION OFFICER.

A

ANP EVEN IF I

PON'T HAVE A LAWYER
FOR MY NEW CASE, I

COULP BE REFERRING
TO MY LAST LAWYER,
THE ONE FROM THE

B MUMUMUMUMUnMMUJUMiMMSM8MSM3S3M5M3M5M B

1
1

1

1

I

1

1

I
1

1

IsHBjgMgjgjBlBJBjgMBlBJBJBjgjgjBlBJBJBMgjgMBMgMgMBMBJBJ

[BMaBMBlBJBJBJBJgJBJBMgMMBMBMBJMBJBJBMBJBMgMBJBJls]

WHY YOU GO MAKE GRAFFITIP YOU TELL ME/

MOM, YOU HAVE A RIGHT TO BE
UPSET. BUT I CAN'T TALK ABOUT WHAT

HAPPENEP RIGHT NOW. I'VE BEEN STUPYING
CIVIL RIGHTS, ANP WHAT I LEARNEP IS THAT
IN THIS SITUATION, I NEEP TO REMAIN SILENT

ANP ASK FOR A LAWYER.

KNOW YOU'RE MAP AT ME, BUT I ALSO
KNOW THAT THIS IS WHAT I SHOULP PO RIGHT NOW.

YOU THINK YOU SO SMART, THEN
WHAT YOU POING HERE IN A POLICE

STATION? MAYBE I OUGHT TO LEAVE YOU
HERE, SO YOU CAN LEARN SOME RESPECT.

I PO RESPECT YOU, MOM, ANP I LOVE YOU. I

UNPERSTANP THAT YOU PON'T TRUST WHAT I'M

TELLING YOU ANP THAT YOU MAY PECIPE TO LEAVE ME
HERE. ALL I ASK IS THAT YOU SPEAK TO A CRIMINAL
PEFENSE LAWYER FIRST, BEFORE YOU MAKE A FINAL

PECISION. IF THE LAWYER SAYS THAT I'M POING THE
RIGHT THING BY REMAINING SILENT ANP ASKING FOR

AN ATTORNEY, THEN COME BACK ANP GET ME.
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JESSICA/ WHAT IS GOING ON WITH YOU? I NEEP
AN EXPLANATION Or JUST WHAT YOU THOUGHT YOU
WERE POING. YOU KNOW, I KEPT YOU PROM GETTING

LOCKEP UP THE LAST TIME YOU ENGAGED IN VANPALISM,
BUT I'M HAVING SECOND THOUGHTS...

BUT I'M KINP Or NERVOUS ABOUT MY ATTORNEY.
SHE'S REALLY STRICT ANP SHE TOLP ME THAT I

COULPN'T MAKE ANY STATEMENTS WITHOUT HER BEING
THERE. I'M AFRAIP Or GETTING HER ANGRY WITH ME.

COULP YOU CAUL HER ANP LET HER KNOW THAT I'M

HEREP I JUST NEEP TO GET HER PERMISSION, ANP
THEN I CAN EXPLAIN EVERYTHING...
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WELL, I KNOW SOME ATTORNEYS
ARE LIKE THAT. LETS SEE IF WE CAN
ARRANGE A TIME THAT I CAN TALK TO

YOU WITH HER HERE AS WELL.

^^^^^BJBIBIBJag^^i^MBIBMagjgMBMBMaBMgMg^ E

BfgMBMgMBJBJBMBMBJBJBJBlBlBlBMBMBMagMgMBJBJBlBIBJIs]

THAT WAS AN OSCAR-WINNING
PERFORMANCE. MOST IMPRESSIVE.

f I WAS GOOD, WASN'T I? OF COURSE,

( IF I PIP HAVE AN ATTORNEY PRESENT, SHE
V WOULDN'T LET ME "EXPLAIN EVERYTHING"-
X^JUST WHAT IT WAS SAFE TO SAY.

y *

MBjgMgjMM5JBlBJBJBJBMBMBJBMBJBMBJBMBMBfgJBJBJgMgj[°]

BMgJBJgMBMgMBMMMBMgMMMgJBMBMBIBJBJBlBlBJBMBMB

THAT'S HARP TO SAY. YOU KNOW YOUR
MOM BETTER THAN I DO. BUT ONCB SHE POES

TALK TO A CRIMINAL PEFENSE LAWYER, SHE'LL BE
TOLP FOR SURE THAT YOU WERE POING THE RIGHT
THING. ANP BY THEN SHE'LL HAVE HAP TIME TO

COOLPOWN. SO
MAYBE YOU WOULP
ENP UP BEING LEFT

IN CUSTOPY FOR A
LITTLE 1 WHILE-BUT

THAT'S BETTER THAN
VD POING A LOT OF TIME

VI \ LATER ON, BECAUSE

(^ \ YOU LOST THE CASE
BY MAKING A

STATEMENT TO THE
PROBATION OFFICER.

EligMBJBlBJBMBlBlBMBMBMBlBlBigJBlBMgMMBfBfBJBlBJgMBJBUl]
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YEAH/ I GUESS SO. BUT ITS STILL HARP
TO SAV NO, WHEN YOUR PARENTS ARE
THREATENING TO LEAVE YOU IN JAIL.

WELL SOMETIMES YOU JUST
HAVE TO STANP UP FOR YOURSELF.
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¥ THE KEY THING IS THAT YOU REMINPEP
YOUR MOM THAT YOU LOVE HER ANP THAT
YOU WERE TRYING TO OO THE RIGHT THING.
ANP YOU PEALT WITH YOUR PROBATION

OFFICER VERY EFFECTrVELY, TOO.

GOP, YOU GOTTA BE MORE MATURE
JHAN THE APULTS IN THESE SITUATIONS.

END]
[j]fgMafaMgMgjgiBMBJBMBjgfgjBJBJBiBJBjgiBJBiBiagjBigjBJBJBfBJ[°]

COURT SUPERVISION

"Formal probation" is a period of time, usually ranging

from six months to five years, in which a convicted per-

son remains under the court's control. The conditions of

probation generally include:

• reporting regularly to a supervising officer

• obeying all laws

• restrictions on where you can go

• restrictions on whom you can associate with

• drug testing

• attendance at classes, counseling, or meetings

• submission to searches without probable cause

• payment of fines and/or restitution

People who work in the legal system frequently use jar-

gon when discussing conditions of supervision. This

may involve abbreviations for stay-away orders or for

types of searches to which you must submit. Make sure

you get a clear explanation of the terms of supervision

before you agree to it. This is one of those areas in which

ignorance of the law is definitely no excuse.

If you violate one of these conditions, the judge may
impose additional restrictions and/or lengthen your

period of probation—she might even send you to jail or

prison. Generally, the judge relies heavily on the recom-

mendation of your probation officer, who will submit a

report upon request of the judge or prosecutor. Note

that probation violation hearings are very different from

real trials. At such a hearing, you're not entitled to a

jury—the judge alone decides whether you've violated

your probation. What's more, the judge is not required

to find you guilty beyond a reasonable doubt, but can

base the decision on a much lower standard of proof,

such as "preponderance of the evidence" or "reasonable

certainty."

"Parole" is a period of supervision following release from

a state prison. "Supervised release" is a period of super-

vision following release from federal prison. Both

involve conditions and penalties of the type discussed

above. If you're charged with violating your conditions,

you only get a hearing, not a jury trial. At the violation

hearing, the decision maker may be a parole board,

rather than a judge, but the recommendation of the

supervising officer will still carry a great deal of weight.

So, if you're under some form of supervision and you get

arrested, you've got two problems. First, you've got a

whole new case; second, you're likely to face a hearing on

whether you've violated the conditions of supervision

from your previous case, by breaking the law, etc.

Now, sometimes you only suffer one penalty. For exam-

ple, if you're on probation and you get arrested, the pros-

ecutor may not bother to file new charges against you,

but may simply petition that your probation be revoked.

That's advantageous for the prosecutor, because you're

only entitled to a quick hearing rather than a full trial.

1. Informal probation, sometimes called "court probation," may include most of these conditions, but does

not involve reporting to a probation officer.
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On the other hand, you could be convicted and sen-

tenced on the new case; and then be found in violation

of your probation or parole, and sentenced for that as

well. The authorities don't always bother to punish you

twice, but they can.

Naturally, if you fight the new case and win, you're not

likely to be found in violation of your conditions of

supervision. It is possible, however, to violate a condi-

tion—such as staying away from a certain location

—

without violating the law. So a vindictive prosecutor or

judge could still make trouble for you, even if you were

acquitted of the new charges.

SEARCHES WHILE UNDER SUPERVISION

Most forms of supervision include a condition giving

law enforcement officers the right to search without

probable cause or even reasonable suspicion. That is,

while under court supervision, you generally lose the

protection of the Fourth Amendment. Typically, search-

es while under supervision include: searches of your per-

son, your home, your vehicle and your workplace. This

has particular significance for those who live with you. If

you're on probation, parole, or supervised release, an

officer can come into your home—without reason or

warning—and search not just your bedroom, but also

the common areas: kitchen, bathroom, family room, etc.

Although it can be awkward to discuss these things with

roommates and family, it's safer for everyone (including

you) if all the people you live with understand the added

risk to their privacy.

INTERVIEWS WITH SUPERVISING OFFICERS

If you're arrested while on probation, parole or court

supervision, you'll normally be interviewed by your

supervising officer—and anything you say will be used

against you in a court of law. So it's critical that you use

your rights to remain silent and see an attorney. Of
course, you need to maintain a good relationship with

the officer, because you don't want him to recommend

to the judge that you go to jail. If at all possible, contact

a lawyer as soon as you're arrested and ask for help in

dealing with the supervising officer. Ideally, get your

lawyer to come to the interview. Failing that, get the

lawyer to give you specific advice on what to say.
2
If you

end up seeing the supervising officer before you've had a

chance to talk to your lawyer, explain that that you need

to get your lawyer's permission, before answering ques-

tions, because you don't want to get your lawyer mad at

you. And be very respectful. (See how Jessica does it in

My Lawyer Made Me Do It, page 68.)
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2. If you're represented by a public defender, she probably won't have time to see the supervising officer with
you, but may be able to give you advice on what to talk about.

74



CHAPTER

UNDERCOVER
OFFICERS,
INFORMANTS, AND
ENTRAPMENT



MANY LAW ENFORCEMENT ENCOUNTERS INVOLVE

NARCS OR OTHER UNDERCOVER OFFICERS. WHAT'S
MORE, A GREAT MANY INVESTIGATIONS USE INFORM-

ANTS. IS THERE A WAY TO SPOT THEM? LET'S SEE

HOW JAMAL FARES WITH THE...

NARC IN
THE PARK

WEEP/ WEEP. SMOKE, SMOKE. LOOKIN' TO BUY?

YOU GOT GOOO STUFF?
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THATS BOMB. HOW MUCH YOU ASKIN'?

\2}M&M5M&M&MUI5M&M5M&M2MUM5M&MM&M5teM5M

®WEMm&jmitt&\VWMmM2M2MmMeM2M2M5M&m B

GYOU ARE BUSTEP, MY MAN. YO* ASS IS GOIN' TO JAIL.
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TRY AGAIN. IF THE RULE WERE THAT AN
UNPERCOVER OFFICER HAS TO ANSWER 1TJUTHFULLY
WHENEVER ANYONE ASKS IF HE'S A COP, WOULP HE

fiS ABLE TO REMAIN UNPERCOVER? WOULP HE EVER
BE ABLE TO BUST ANYONE?

I GUESS
NOT. BUT IT

STILL AINT FAIR

BiBMBMMgiBigigigigjEiaigigjaigMgigjBigiagiEjaMBraMBMBIBIIa]

111 JElBlBJBMBIBMBMBMBIBMBMIBMBIBBMBIBfBIBIBIBMIBMBfBI 13

l
I

I

|
I
I

MAYBE NOT, BUT THATS THE LAW:
OFFICERS WORKING UNDERCOVER ARE
ALLOWED TO LIE ABOUT THEIR IDENTITY.

OKAY, OKAY. BUT HE SMOKED THAT WEED
WITH ME. YOU SAW HIM. I ASKED HIM TO SMOKE
SOME WITH ME, YOU KNOW, TO PROVE HE WASNT

NONARC. AND HE DID SMOKE SOME.
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OKAY, NOW THINK LOGICALLY ABOUT
THIS. SINCE ITS LEGAL FOR UNDERCOVER

POLICE TO LIE ABOUT BEING COPS, WOULDNT IT

MAKE SENSE FOR UNDERCOVER NARCOTICS
OFFICERS TO BE ABLE TO OO DRUGSp DONT YOU
THINK IT WOULD BE HARD FOR NARCS TO PLAY
THEIR ROLES, ESPECIALLY OVER A LONG-TERM
INVESTIGATION, IF THEY COULDNT OO DRUGSp
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WEEP, WEEP. SMOKE, SMOKE. UOOKIN' TO BUY?

HUH-UH, NOT INTERESTED.

HEY, MAN, THIS STRAIGHT POPE,

THE BEST. WANNA TRY SOME?

a
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YOU AIN'T KNOWIN' WHAT
YO MISSIN'.

BMBjgMBMBJgMBMBMBJBMBMBfBMBMBMBMgJBMBMBMB
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UNDERCOVER OFFICERS

There is no reliable way to identify undercover agents or

informants. The good ones act entirely in keeping with

their roles. An experienced undercover officer is not

going to seem unduly nervous, wear inappropriate

clothing, or fumble with the drugs he's handling.

Undercover officers are legally allowed to lie when you

inquire whether they're law enforcement personnel. It

does no good to ask, "Are you a cop?" Undercover cops

can just reply, "Of course not." After all, if they couldn't

lie, it would be a waste of effort for law enforcement

agencies to train and disguise all those officers for under-

cover roles—they'd be exposed early on, every time thev

tried to pass.

It's perfectly legal for undercover officers and informants

to engage in criminal activity to protect their cover.

Narcs are allowed to buy, sell and do drugs of even' kind.

Forget any urban myths you may have heard to the con-

trary: narcs are entitled to smoke/snort/swallow/inject

controlled substances. Similarly, vice officers investigat-

ing prostitution are allowed to get naked and receive

"massage." (It's good to know that your tax dollars are

being well-spent.)
2

Although many undercover officers and informants

come equipped with transmitting or recording devices,

this type of electronic equipment is miniaturized. A
police agent who's "wearing a wire" is unlikely to be

uncovered by mere patting. The equipment can easily be

hidden in hard articles of clothing, such as belt buckles,

boots, etc. Of course, undercover officers and inform-

ants don't have to be wired for sound, they can just

report from memory (accurately or not) about whatever

they've seen and heard.

INFORMANTS

Law enforcement agencies often use informants. Some

informants work for money, but most are people who've

been caught engaging in criminal activity. The vast

majority of snitch deals are made by the police, who
refrain from charging a suspect they've caught, in return

for information or undercover work (typically, buying or

selling drugs). A much smaller number of snitch deals

are made by the police and the prosecutor together,

when the suspect has criminal charges pending or is

serving time. In these situations, the prosecutor lowers

the charges or seeks to reduce the sentence, in return for

information or undercover work.

<
2

1

.

Undercover officers find it a particularly useful tactic to mention that they're worried about the police, occa-

sionally asking the suspect whether he's a cop—the ol' switcheroo.

2. Most people are surprised to learn that law enforcement agents can, as part of their job, lie and engage in

criminal activity. It seems unfair that the police don't have to live up to the same standards they're enforcing.

However, a great deal of police investigation operates on the basis that the end justifies the means—a flawed ration-

ale, particularly in the context of maintaining a just legal system. Crooked tools build a crooked

structure.
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It's not worth it to law enforcement agencies to use

snitches in investigating misdemeanors—they want

information leading to felony convictions. In choosing a

snitch, law enforcement agents look for someone who

has significant criminal experience (a long rap sheet),

because such a person is likely to have good connections

and also seem relaxed and natural while participating in

undercover work. Occasionally, officers will use a less-

experienced snitch, if that person has a really good con-

nection to the particular target of their investigation. A
very productive snitch will be protected by law enforce-

ment, to maintain him as a source of future information.

An inept snitch may not be so lucky.

Informants can be very deceptive since they're usually

quite at home with the activities and communities

they're working on. In fact, an informant can be an old

friend or acquaintance who only just recently happened

to fall under police control. Even though you know that

someone's been quietly selling drugs for many years,

there's no guarantee that he hasn't just as quietly become

an informant in the past month. Some informants are

prisoners (or cops pretending to be prisoners), put into

the same cell as an incarcerated suspect. Just as with

undercover officers, informants do not admit that

they're really law enforcement agents in disguise.

INFILTRATORS

Infiltrators are undercover officers or informants who
become members of political organizations. Some infil-

trators just report on the other members of the organi-

zation (who they are, what they're doing). Other infil-

trators actively undermine the political organization, by
causing dissension among the members or by promoting

risky, harmful activities. An infiltrator who pushes other

activists to engage in behavior that's contrary to the

organization's goals or ethical standards is an "agent

provocateur." Just a few of the organizations that have

suffered from government infiltration are: the AFL-
CIO, the Black Panthers, the Committee in Solidarity

with the People of El Salvador (CISPES), and Earth

First! A huge and particularly well-documented infiltra-

tion and disruption program was COINTELPRO, a

long-term FBI operation.

Some activists, at the beginning of meetings, mistakenly

announce: "Will all law enforcement agents please iden-

tify themselves?" Needless to say, no one comes forward.

Aside from being futile, this ritual gives participants a

false sense of security, as they may imagine that their

meeting is therefore entirely free from surveillance.

ENTRAPMENT

An undercover officer can legally initiate crime. That is,

the narc can be the person pushing the drugs, or active-

ly seeking a source for buying them. ("Hey man, you

know where I can get some good weed? Can you hook

me up?")

Most people imagine that when an undercover law

enforcement officer instigates a crime, that's entrap-

ment. Unfortunately, "entrapment" is one of those

words that has a much narrower definition in a court of

law than in common speech. To argue at trial that a

criminal defendant was entrapped into committing a

crime, the defense attorney has to get permission from

the judge in advance. She has to show that the defendant

(1) had no inclination or tendency to commit the crime,

and (2) that the law enforcement agent(s) exerted con-

siderable psychological pressure to get the defendant to

break the law. Unfortunately, when the defendant has

prior convictions or even arrests, the prosecutor often

successfully argues that the defendant has demonstrated

criminal tendencies. Moreover, it's hard to show that the

defendant was urged so intensely that he eventually

caved in and agreed to commit the crime. For example,

in the preceding story, Narc in the Park, Jamal wouldn't

be successful in arguing that the undercover officer over-

whelmed him into buying the marijuana. By contrast,

consider the following two cases which show how much
evidence is required to prove entrapment.

Entrapment Example 1 : Postal inspectors, pretend-

ing to be a variety of different sellers of pornogra-

phy, spent over two years persuading a man to send

away for obscene photos. The court ruled that this

was entrapment.

Entrapment Example 2: An informant in a drug

treatment program, after much pleading and insis-

tence that he was truly suffering because the treat-

ment wasn't working for him, eventually convinced

a fellow patient to get drugs for him. The court

ruled that this was entrapment.
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3. In every city, undercover law enforcement agents are spending their time encouraging and assisting people
to engage in criminal activity, to see who's going to fall from grace. Instead of helping to maintain a healthy soci-

ety, they're picking at scabs on the body politic.



CHAPTER

DEALING WITH ARREST
WARRANTS AND
EARCH WARRANTS



WHAT'S WORSE THAN HAVING A COUPLE Or POUGB OFFICERS ON YOUR PORCH/ ABOUT TO ARREST YOU? HAVING THE OFFICERS IN YOUR

BEPROOM PISCOVERING EVIDENCE THAT WIUL UEAO TO APPITIONAU CHARGES. THAT'S WHAT HAPPENS WHEN JAMES MAKES THE WRONG MOVE IN

DO HOT PASS CO, DO HOT COLLECT $200
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LET'S SEE, THIS IS FOR JAMES WASHINGTON,
BUACK MALE APULT, BIRTHPATE 9/1M/80.
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YOU KNOW WHAT
YOUR ONE BIG MISTAKE

was, pon't youP

BEIN' BORN
BLACK, GROWING UP
PO, ANP LMN' IN THE

GHETTO.

I
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/^ ALL THAT, PLUS SELLING CRACK ANP
GETTING CAUGHT. BUT WHAT I WAS REFERRING TO^
WAS THE BUST THAT JUST WENT POWN. YOUR ONE
BIG MISTAKE WAS THAT you LET THE POLICE INTO

yOUR HOUSE-WHERE THEy COULP SEARCH.
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MAN, I PIPN'T HAVE NO CHOICE,

THEy HAP A WARRANT/ THEy COULP
SEARCH WHATEVER THEy WANTEP.

THAT'S WHERE yOU'RE WRONG.
THE OFFICERS HAP A WARRANT, ALL
RIGHT-BUT IT WAS AN ARREST

WARRANT, NOT A SEARCH WARRANT.
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WHAT PIFFERENCE POES IT MAKE?
THEY STILL CAME IN ANP SEARCHEP.

BUT ONLY BECAUSE you LET THEM.
IF yOU'P STEPPEP OUTSIPE IMMEPIATELy

ANP GONE WITH THEM, THEy WOULPN'T
HAVE BEEN ENT1TLEP TO ENTER THE HOUSE
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THAT'S TRUE. THE COPS HAP YOU IN

CUSTOPY. BUT you PIPN'T have to bring them
INTO YOUR HOUSE. AS I SAIP, IF yOU'P STEPPEP
OUTSIPE ANP CLOSEP THE POOR, THEy WOULPN'T

HAVE HAP THE RIGHT TO COME IN.
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SO WHAT? THEY'LL PUT YOU IN A UNIFORM \
ONCE YOU GET TO THE JAIL ANYHOW. WHAT'S \

WORSE, WALKING AROUNP IN YOUR BOXERS
FOR AWHILE, OR CATCHING A FELONY CASEP /
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EliaBIBigigMaBlBlBigiBMgMBMgjaBMgMgMBMBMBJBlBigjBllgl

BigMgjgMBMgjgMgMgMMBMgMfgMBMBMBMgMBMBlBM

LOOK MAN, WE'RE TAKING YOU TO THE STATION,

you UNPERSTANPP

WEUL you AREN'T WEARING
HARPLY ANYTHING/ YOU WANNA G

YOUR PANTS ON, AT LEAST/
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WASN'T TOO HARP. I GOT
WORRIEP THERE FOR A MINUTE
ABOUT MY POG, BUT I FIGUREP
THEY WERE JUST PLAYING ME. I

GOT FRIENPS WHO CAN TAKE CARE
OP STUFF FOR ME.

I
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ANP YOU HAP GOOP MOVES IN GETTING OUT
OF THE POOR ANP CLOSING IT, BEFORE THE OFFICERS
COULP MUSCLE PAST YOU. YOU ALSO KEPT YOUR
HANPS IN PLAIN VIEW ANP AVOIPEP TOUCHING THE

COPS, WHICH WOULPVE BEEN A PISASTER.

THAT'S FOR SURE/ I PON'T NEEP
NO ''ASSAULT ON AN OFFICER," ON TOP

OF ALL MY OTHER PROBLEMS.
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% BUT, WHAT IF THERE WASN'T NOTHING BAP IN MY
HOUSE? I MEAN, WHAT IF IT WAS TOTALLY CLEAN? PO

STILL NEEP TO KEEP THE COPS FROM GETTING IN?
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IF YOU THINK THERE'S EVEN THE SLIGHTEST
POSSIBILITY THAT EVIPENCE MIGHT BE PLANTEP IN

YOUR HOUSE, THEN IT'S BETTER NOT TO LET THEM IN.

MAN, THAT'S COLP. BUT I

GUESS IT'S BETTER NOT TO TAKE
ANY CHANCES. BESIPES, A

ROOMMATE OR A GUEST COULPVE
LEFT SOMETHING BAP IN MY HOUSE
THAT I PIPN'T EVEN KNOW ABOUT.

/ LIKE

/ you saip, irs

BETTER NOT
\ TO TAKE
\ CHANCES.
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There's some overlap between arrest warrants and search

warrants. An arrest warrant allows law enforcement offi-

cers to take you into custody—and following arrest, you

and your immediate surroundings can be searched. By

contrast, a search warrant allows law enforcement offi-

cers to search a particular place (home, business, vehicle,

or person)—and sometimes the search reveals items that

give the officers grounds for arresting you. Finally,

judges can issue combined search and arrest warrants.

(See a sample arrest warrant on page 88 and sample

search warrants beginning on page 97.)

ARREST WARRANTS

Arrest warrants generally arise when either:

(1) The police ask a judge to issue an arrest warrant on

the grounds that there's probable cause that the sus-

pect committed a crime, or

(2) A defendant or witness fails to show up for court, so

the judge issues an arrest warrant for that person.

(These are called "bench warrants" since the judge

issues them while sitting in court.)

Unlike search warrants, which are normally valid for

only a week or two, arrest warrants can remain valid for

years. Databases of arrest warrants exist in county, state

and federal computer systems. When a suspect is

detained or arrested, the officers generally run a com-
puter search to see whether there are any warrants for

that person. Searches of the arrest warrant records for a

particular state can often be accomplished within a mat-

ter of minutes—for instance, while you're waiting for

the police to write you a ticket after they pulled you over

for a traffic violation. A search that checks all the states

and/or the federal system takes somewhat longer. Police

and prosecutors don't always bother to check beyond
their own state, particularly in misdemeanor cases.

If there's an arrest warrant out for you because you're the

target of a criminal investigation, it may be difficult to

find out about it in advance. The officers who hope to

arrest you will want to keep the warrant a secret, lest you
go into hiding. A bench warrant, however, is a public

record and you can verify whether one has been issued.

Ifyou think there might be a bench warrant out for you,

but you're not sure, it's safest to have a criminal defense

lawyer or a bail bondsman check for you. Depending on
the jurisdiction and charge, you may risk being arrested

if you go and ask about warrants and it turns out that

there is one. If you're not able to get professional help,

you can try asking the "clerk of the court" who handles

criminal records (not civil records). It may be possible to

do this over the phone, but usually you have to go to the

courthouse and deal with the clerk in person to get help.

Make sure you're looking in the right court system. If

you think there's a federal case against you, talk to the

clerk of the U.S. District Court. If you think there's a

state case, talk to the clerk of the county court—prefer-

ably the county the charges were filed in.

If there is a warrant out for your arrest, you may want to

deal with the underlying case, so that you don't have it

hanging over your head. Usually, this involves going to

court. It's generally worthwhile to have a lawyer help set

up the hearing and speak on your behalf. If you're low-

income, contact the public defender's office of the coun-

ty in which the warrant was issued. Meet with the duty

attorney and explain that you want to clear your war-

rant. It will speed things up if you know the case num-
ber associated with your warrant.

If police officers come to the door with an arrest warrant

for you, step outside and lock the door. Don't go back

inside after you're in custody, or the police will be able to

search the wingspan area of every room you enter. In

addition, the officers could do a "protective sweep,"

checking the whole house to make sure you don't have

an accomplice waiting to attack them. So don't go back

indoors to get your wallet or use the bathroom. Even if

you're not wearing much clothing, it's safer to go to the

police station as you are, than to let the officers into your

home.

The reason for this is that you simply never know
whether the police might find something in your house

that could be used against you in court. Just because

there's no contraband (such as illegal drugs or weapons)

in your home doesn't mean it's safe to let the police

inside. Some seemingly unimportant item—a jacket, a

key, a telephone list—might be used to link you with a

crime. Besides, a family member, roommate, or friend

could have left contraband in your home that you didn't

know about—and you might not be able to convince a

judge or jury that this happened without your knowl-

edge or permission. What's more, there have been cases

in which corrupt officers planted drugs or other incrim-

inating items in a suspect's home. So it's best not to let

law enforcement agents inside if you can avoid it—and
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1. In most public defender's offices, the attorneys take turns being the one who answers questions from peo-

ple who call or drop in—that lawyer is usually called the "duty attorney."

2. Your wingspan is the space within your immediate control (the area within lunging distance).

3. Harmless-looking objects can turn out to be damaging in court, just as harmless-sounding statements can
turn out to be incriminating (like Justin's statements in Use a Pie, Go to Jail, page 46).



one way to avoid it is to step outside immediately and go

with the police if they show up with an arrest warrant.

Of course, it's important to make sure that the police do

have an arrest warrant for you, before leaving the safety

of your home. If you answer the door and the police say,

"Come on outside, so we can talk to you," then it's like-

ly that they don't have a warrant and are just trying to

lure you out—where they can easily detain, question

and pat search you, in the hope of finding grounds for

arrest. You should say no, close the door, and call a crim-

inal defense attorney.

Remember that when the officers do have an arrest war-

rant for you, hiding in your house won't help, because

police are allowed to force their way in to get you if they

believe you're in there. In that case, you might as well go

outside and let them take you into custody, without let-

ting them search your house or break your front door.

(And at this point you should say: I'm going to remain </>

silent. I would like to see a lawyer.)

Smanlaw enforces office, will verify chat che sus- 2
pect is in a particular location, and cover all the exits,

before they serve the arrest warrant. They may keep the <J

house or apartment under surveillance until the suspect |_

arrives, wait for him to go inside, and then serve the Jy

arrest warrant. This increases the chances that the police 2
will get to go inside and look around—which the offi- ^
cers might not get to do, if they just arrested the suspect —
on his way to the door. </)

Of course, sometimes the police arrest the wrong person,

especially when people share the same name or look tC

alike. It's very hard to convince the police, at the time <
they're arresting you, that you're not the person specified

in the warrant. So if the police believe you're the person _
for whom the warrant was issued, resign yourself to

going to the station and don't argue. Anything you say

ill

(ft

O

will be used against you in court, and the more you talk

to the police, the more likely you'll say something that

can hurt you—even if you're innocent. Just stick with

the Magic Words, I'm going to remain silent. I would like

to see a lawyer. If it's a matter of mistaken identity, you |2

and your lawyer can get the matter straightened out in

court. Slowly but surely wins the case.
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SAMPLE ARREST WARRANT
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C'MON, MARIA/ IT'S NOT THAT BAP.

uers uook at this caumuy
anp see WHAT...

7fV<

CALMLY/
you see what
THey ov to My
House? m/
stuff? THey

PIPNT HAVe TO VO
that. THeyweRe
JUST THROWING
eveRyrniNG

AROUNC? FOR NO
R6ASON. ANP I'M

GONNA GO TO
JAIL ANP.

BMagjsfafgjgMBjaafgjaiBjgjgMBMBMgtBiBjgjgjBMgjgjgMgjBJB
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s fajgMBMBfgMBJBMaBMajgMgMgMBMgMgMgMgMBMBJB

THINK OF THIS AS A TIME OUT. ANP BEFORE
YOU GO BACK IN THE GAME, YOU NEEP SOME
COACHING. LET'S START BY TALKING ABOUT
WHERE THINGS STARTEP TO GO WRONG.

PARTUY
RIGHT.

WHAT PIP

YOUPO
AT THAT

siaMaisMSMaMaisMaMSjaiaMaMSMaMSMaiaMSJSMajsjs

I

1

1

1

i

I

1

1

I
§

HM3MafSJaiaM3I3M3M3iaf3MSM5JaJM5M3JSM3J3J3M3M3J[H]

1
I

I
I

1

1
I

1

1

1

1

1

1

1
1

I
I GUESS NOT. WOUUP

THEY HAVE SHOWN IT TO ME?

MAYBE. T COULPNT HURT TO ASK

BUT I PONT EVEN KNOW WHAT TO
LOOK FOR ON A WARRANT/ I MEAN, YOU

KNOW, TO SEE IF ITS OKAY.

JJ

BliBMBJBMgMgjgjgMBjaaMaagMaagMaBMaMgMgMBfgjE]

1

1

1

1

1

1

1

1

1
1

1
i

{BM^M^M^MM^M^MM^M^M^M^M^MMMaMMMUMM^M

a MajagjB1^5J5JQJBjg^^MBMagMBMgMaagMaagM s

i

I

MBJBMBMBMBMBMBMgJBMBMBMMMMBMgMgjBlBMBJBJIs]

UET THEM IN. WHAT EUSE COULP I POP

f PIP YOU LOOK \
I AT THE WARRANT?

J

BfgMBMgMBJBMBMBMBagMBfBMgiBIBMgjgMMMMBMMai

I

BiBfBigMagigMBJMBMMBjgMBMBMMaMBjgjgjBMBJBjgjgjgMiii

WELL, FOR STARTERS, IT SHOULP SAY
"SEARCH WARRANT' ON IT. IT HAS TO BE SIGNEP
BY A JUPGE OR MAGISTRATE. IT HAS TO BE PATEP,

ANP THE PATE HAS TO BE REASONABLY RECENT-
MORE THAN A COUPLE Of WEEKS BACK IS PROBABLY
TOOOLP. ANP, OF COURSE, THE WARRANT HAS TO

HAVE THE RIGHT APPRESS ON IT.

1

1

X

1

[5]fgMBlBJBlBfBJBJBJBJBlBJBIBJBJBlBMBMBM5M5JBMBMBJBMBJBllI]

B I3M3MSMMMMaMSJM5M3M0MSJ3M3MaMSMaMMSMSJ E
OH, MAN/ BUT THEY PONT ALWAYS EVEN

NEEP A WARRANT, PO THEY? I THOUGHT THEY
COULP JUST GO ON IN SOMETIMES?

YOU'RE RIGHT-THE POLICE CAN ENTER
ANP SEARCH WITHOUT A WARRANT IF, FOR
EXAMPLE, THEY'RE IN HOT PURSUT Off A

SERIOUS CRIMINAL, OR THEY'RE RESPONPINGJ
TO A CRY FOR HELP.

S$V

W cm
BigjaBJaMBMgJBMBMBIBMBJBJBMBMBJgJBjgjgMBMMBMgjBJ H
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BlfgfgjgMgMgJBIBfgMBMgMgJBMBMBMgMgjgjBJBjgjgjgjgjgMB

ON THE OTHER HAND, LOTS OF TIMES THEY
PONT NEED A WARRANT BECAUSE SOMEONE GIVES

CONSENT FOR THEM TO COME IN.

RIGHT, LIKE THEY'RE GOING TO ASK

NO, REALLY SOMETIMES THEY DO
ASK FOR YOUR CONSENT, AS IN: "MINO IF

WE COME IN AND HAVE A LOOK AROUND?'

BfSJ3J@J3JSJ5MSMSJ3JaJ3MSMSMajajaJ3f3I3I3I3M3M3iaf3M5J!l]

BfBMBMBjgMBjgMaBjaagjgMaBJBMBjagMgigiBMgMBMgjiB

1
1
1
I
1
1
1
1
1
I
1

1
1
1I.
tg

OTHER TIMES, IT SOUNDS MORE LIKE A
STATEMENT OR AN ORDER: "WE'RE JUST GONNA
C^BCK THIS PLACE OUT, IT'LL ONLY TAKE MINUTE."
BUT ONCE YOU SAY OKAY, THEN YOU PONT GET TO
ARGUE IN COURT THAT THE POLICE DIDNT HAVE A
PROPER WARRANT OR A VALID REASON TO SEARCH
WITHOUT ONE. SOMETIMES LAWYERS CAN GET

EVIDENCE SUPPRESSED, IF A SEARCH TURNS OUT TO
HAVE BEEN ILLEGAL. BUT IF YOU GIVE CONSENT,

THEN ANY SEARCH IS LEGAL.

igMgMBMgjgMBMBMgjgjgjgigjBjgjgMgMMBMgjgfaMBMgjii]

i

1

1
1
1

1

1

1

1

1

1
1

1

EngfgjagjgMgjBigfgjgjgjgjgigigjgjgjgjgjgMBlBfgjBigjgjgjgjgjgjgfgj

PO I HAVE TO ACTUALLY SAY, "OKAY, YOU
CAN COME IN," FOR THEM TO HAVE MY CONSENT?

I MEAN, WHAT IF I JUST PIPNT SAY ANYTHING?

THATS AN INTERESTING QUESTION. ANP THE
ANSWER IS, YOU SHOULP PUT YOUR REFUSAL TO
CONSENT IN WORPS-BECAUSE SILENCE CAN

OFTEN BE INTERPRETED AS AGREEMENT.

BlMgjBJBJBigigjBJBjgMBfBMBMgjgJBIBMBJBJBJBMBMBMaBfBlBJlB

S Ii][0I0MSMSMMMSM3JSM2M3J3f3J3M3J3I3M3I3M3iaMaM3Illl

BESIDES, THE POLICE MIGHT CLAIM THAT
YOU NODDED AS THOUGH TO GIVE PERMISSION.
OR THAT YOU STEPPED AWAY FROM THE DOOR,

SORT Of WELCOMING THE POLICE IN.

IS THERE A RIGHT OR A WRONG
WAY TO SAY IT? LIKE, SHOULD I BE ALL
FORMAL AND SAY, "YOU VO NOT HAVE MY
CONSENT TO COME IN. YOU DO NOT HAVE

MY CONSENT TO SEARCH?'

I

1
1

1
1

i

BfBMBMBMgJBlBlBJgjgMBJgMBJBMgJBMgJBJgiaMBJBJBMBJgMB

BtgjBMMgjgjgigjBMBMgjgMgjBjgjgMgMBMSMBfBjgfgjBMBM

1
I
1

1

1

1

1

1

1

I
1

1
1

OKAY, SO I HSU. THE POLICE FORMALLY, 'YOU
PONT HAVE MY CONSENT TO SEARCH." BUT WHAT IF

THEY OONT NEED MY CONSENT. WHAT IF THEY HAVE A
REAL WARRANT, OR ONE OF THOSE EXCEPTIONS

WHERE THEY OONT NEEO A WARRANT?

THE GCOP NEWS IS, REFUSING
CONSENT CANNOT HURT. T CANT BE

USEO AGAINST YOU IN COURT.

BIBigMBIBMglBigiBJBMEjaBIBiaiBlBjaBlBMIEMIBIBIBIEiaBMSMB

I

I
1
1
1

I
I
I
i

I
I
1

I
1

BMgMgMBMBJBMBMgMgiBMBJBJBMBJgjgJBJgMMgMBJBJgiBIIIl

AND IF THE POLICE VO GO AHEAD AND
SEARCH WITHOUT A VALID REASON, THEN YOU'LL

HAVE GIVEN YOUR LAWYER A VALUABLE TOOL
FOR SUPPRESSING THE EVIDENCE COLLECTED
DURING THE SEARCH. GO AHEAD AND SAY

REPEATEDLY THAT YOU DONT CONSENT. TRY TO
SAY IT IN FRONT Of WITNESSES.

I
1

1

1

1

B [BfBMBMBIBMBMBMgjgMBMaBMBMBfgjgMBMBMBMgfBJ B
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BlMgMBMBMaMgMgJBMgMBMgMgJBlBMaigiBfgMBMi^^

I
1

I

1

I

I

I

I

I

1

1
1

1

I.
s

/ OKAY, OKAY, SO I TELL THE POLICE, "YOU
/ PON'T HAVE MY CONSENT TO SEARCH." WHAT

HAPPENS IF THEY JUST PUSH RIGHT PAST ME?
I THAT'S WHAT THEY PIP BEFORE. I'M NOT SUPPOSED
V^ TO TRY TO STOP THEM, AM I?

' ABSOLUTELY NOT/ NEVER PUSH OR
EVEN TOUCH A POLICE OFFICER. YOU'P BE

CHARGE? WITH RESISTING, IF NOT BATTERY,

ANP YOU'P PROBABLY GET HURT.

f3fSMSJaM3M3M3MaJ3MaM3JSJ3M3M3Mai3MSMaMSM s

SISMaiSMaiSMSJSMSMMSMaMSMaMMMSMSJSMaMSMSJS

I PONT KNOW. ITS A LOT TO KEEP TRACK Or.

THERE'S SO MANY THINGS THAT COULP GO WRONG.

"I

1

WS^MSM^MSM^MSM^M^MSM^MSMS^M^MSMSM^M\E[

I

1

B|fgMBJBMc3JE!JEUEMBJBlBIBMBMMigMi^^

WHAT YOU CAN PO IS TO KEEP THE POOR
CLOSEP ANP TALK THROUGH IT, OR KEEP THE
CHAIN ON, IF THERE IS ONE, WHILE YOU TALK.

OR, YOU COULP SLIP OUTSIPE ANP CLOSE THE
POOR BEHINP YOU, ANP THEN PEAL WITH THE
POLICE. IT MAKES SENSE TO AVOIP BEING IN A
POSITION WHERE THE OFFICERS CAN JUST SHOVE

YOU ASIPE ANP COME IN.

I

1

1

1
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t "STATE O*- Y"c ANGELA

HEY, YOU KNOW SOMETHING,
THIS WARRANT IS NOT FOR MY

APARTMENT. ITS FOR APARTMENT
2M. AND I LIVE IN APARTMENT
25. SEE? THE NUMBER'S HERE

ON THE POOR.
row*

IE
LOOK, HONEy. THAT'S JUST A

TYPO. THIS IS THE RIGHT
APARTMENT. NOW WHy PONT
yOU JUST LET US IN, WEU TAKE
A QUICK LOOK AROUND, AND
THEN WEU BE ON OUR WAy?

"Tas osed as

I'M SORRy, BUT THE WAy IT'S WRITTEN,
THAT WARRANT IS NOT FOR THIS APARTMENT. I

DO NOT CONSENT TO yOUR ENTERING. I DO NOT
CONSENT TO A SEARCH.

THIS THING WITH THE APARTMENT NUMBERS-
IT HAPPENS ALL THE TIME. COMPUTER ERROR,
you know, irs really not a problem.

WE JUST NEED TO COME IN FOR A MINUTE, SO WE
CAN RULE OUT THIS APARTMENT. ITS A PRECAUTION,

REALLy. WE NEED TO BE ABLE TO SAy THAT THERE WAS
NOTHING GOING ON HERE. AND yOU DONT HAVE

ANYTHING TO HIDE, RIGHT? SO WHAT'S THE DIFFICULTY?

THE DIFFICULTY IS THAT yOU DONT A
HAVE A WARRANT FOR THIS APARTMENT.
VO NOT CONSENT TO yOUR ENTERING

AND I DO NOT CONSENT TO A SEARCH.

yOU KNOW, IF MY PARTNER AND I HAVE TO \
SPEND HOURS GOING BACK AND GETTING ANOTHER

)
SEARCH WARRANT-AND WE WILL-yOUR APARTMENT IS

GOING TO BE A GODDAMN DISASTER AREA BY THE TIME /

WE'RE THROUGH WTH IT. yOU GET THE PICTURE? /

THINK THAT'S WHAT WOULD HAPPEN
ANYWAY EVEN IF I LET yOU IN RIGHT NOW.

SO yOU GO GET A WARRANT, AND I'M GOING
TO CALL A LAWVER.
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SEARCH WARRANTS

Search warrants allow law enforcement agents to search

a particular place (or vehicle or person) and seize items

that might have evidentiary value. To obtain a search

warrant, an officer must show a judge that there's prob-

able cause that a crime has been or is being committed.

The officer's "affidavit," or statement of probable cause,

is usually submitted to the court in writing, but some-

times an officer gives her affidavit orally, usually when

calling from a crime scene to request a warrant. (For an

example of probable cause, see Arrest, page 5.)

The general rule is that the police are required to "knock

and announce" when serving a search warrant, as in:

[knock, knock] "Ma'am, this is the police. We have a

search warrant for these premises." If you then refuse to

let the officers in, they have the right to force the door

open.

The police are allowed to skip the knock and announce

part when they reasonably believe that officers would be

endangered or evidence destroyed, should the occupants

have any warning. Even when they do knock and

announce, they may only wait a few seconds before

bursting in.

If police knock on your door and state that they have a

search warrant, step outside and close the door behind

you, then ask them to give you the warrant so you can

read it. (If you stand inside with the door open, the

police may just push past you before you can react.)

Make sure you actually get your hands on the warrant so

you can read it properly. Don't let the officer just wave it

in front of you.

You're looking for three things, to be sure it's a valid war-

rant:

• the address

• the date

• the judge's signature

Address: checking that the warrant really does have your

address on it is the most important thing. Police fre-

quently search the wrong house or apartment, and claim

it was just a mistake. Note that a warrant can't be for a

whole apartment building or floor—it has to be for a

specific apartment.

Date: the date should not generally be older than two

weeks. There isn't a precise number of days that warrants

are good for. They can be served as long as a reasonable

officer would expect to find the items listed in the war-

rant. Some judges have held that a particular warrant

was valid even after a month or two, but these were rare

cases. For simplicity's sake, most police departments just

make a rule for themselves about how many days the

officers can wait before serving a search warrant—usual-

ly it's seven or ten days.

Signature: it's pretty unusual for a warrant to lack a

judge's or magistrate's
5
signature, but it could happen.

Warrants come in a wide variety of formats. Take a look

at the sample search warrants, page 97, and see how
quickly you can spot the address, date, and signature.

(While you're looking for these items, imagine that

you're standing in front of your door, with police officers

breathing down your neck.) The address is hardest,

because it's often in the middle of a paragraph. The date

and signature will be at the end.

If you do find a flaw in the warrant, show it to the police

and tell them that you don't consent to their coming in.

For example, you might say:

• This warrant is for a different address: it's for

1965 Montgomery St., and my house is

1966 Montgomery. I don't consent to your coming

in.

• This house has apartments

in it. Your warrant doesn't

say whether it's for Unit

A or Unit B, so it's no

good. I don't consent to

your coming in.

• This warrant is four

months old. It's not valid

anymore. I don't consent to

your coming in.

• This warrant doesn't have a judge's signature, so it's

not valid. I don't consent to your coming in.

• This is a laundry receipt, not a search warrant. I

don't consent to your coming in.

Now, just because you point out a mistake in the war-

rant and withhold consent, that doesn't mean the offi-

cers won't come in and search. The police may decide to

ignore your statements; or the warrant may, in fact, be

valid. Your job is simply to create ammunition for your

lawyer to defend you with later on, by showing that the

police didn't "make an honest mistake" in relying on that

warrant. Memorize what the police say in response to

your showing them the error in the warrant—especially

if it's something like, "I don't give a shit what your

address is."

4. If the police kick the door in and point guns at you, screaming, "Police! Down on the floor, nobody move,"

you can skip attempting to read the warrant, and instead just keep your hands in view and hold very still.

5. A magistrate is a subspecies of judge.

95

IA

2

I

<
ui
in

IAH
z
2

v
ft

<
ui
IA

IA

2
ft

I

IA
lil

ft
ft
<

<
lil

a



There are other parts to a search warrant that may be rel-

evant during the course of defending a criminal case, but

they're not as useful while the police are right at your

door. For example, search warrants must specify what is

being looked for and which parts of your home, vehicle,

etc. can be searched. However, as you can see in the sam-

ples, search warrants usually have a whole long list of

things to look for and places to look in. This gives the

police plenty of room to maneuver. Nonetheless, you

should make notes (written notes if possible, otherwise

mental notes) about where the officers search and what

they move.

Normally, search warrants must be executed during day-

light hours, unless the warrant includes specific permis-

sion for the officers to serve it at night.

While executing the search warrant, the officers are

allowed to detain anyone who happens to be present.

2 The police can pat down the people they're detaining,

but cannot search any of them more intrusively, unless

the warrant specifies that particular person by name.

S (The second of the sample search warrants, page 100,

includes a person to be searched, as well as a place.)

However, it's not unusual for police who are searching

pursuant to a warrant, to discover things that give them
tt probable cause to arrest some or all of the people pres-

iii ent—and once a suspect's been arrested, the officers can

search her clothing, body, etc.

Some search warrants include permission for the officers

to answer your telephone while they're on the premises

searching. The police pretend to be you, or someone

who's a part of your household, business, etc. They try

to get the caller to say things that can be used against

you (or against the caller) in court.

Most searches are very destructive. Your property is like-

ly to be thrown about and damaged. So after the police

have gone, take three or four dozen photographs of the

place, before doing any clean-up. These may be useful in

defending against criminal charges and/or in suing the

police. Make sure you've got good enough lighting that

the photos will come out well.
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o 6. During a detention (as opposed to an arrest), the police are only allowed to pat down the suspect, in order

to protect themselves from hidden weapons. This search is limited to feeling the surface of clothing, and does not

^ include emptying the suspect's pockets or undressing the suspect. See Detention, page 4.
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SAMPLE SEARCH WARRANTS

COUNTY OF METROPOLIS, STATE OF WEST DAKOTA

SEARCH WARRANT NO. 31415

The People of the State of West Dakota, to any sheriff or police officer in the County of

Metropolis; proof by affidavit having been made before me by Officer J. Friendly that there

is probable cause to believe that the property or things described herein may be found at the

locations set forth and that such property is seizable under 1066 P.C. in that it:

Was stolen or embezzled;

x Was used as a means of committing a felony;

x is possessed by a person with the intent to use it as a means of committing a public

offense; or is possessed by another to whom he/she may have delivered it for the

purpose of concealing it or preventing its discovery;

x is evidence which tends to show that a felony has been committed or a particular

person has committed a felony;

VI

2
tt

I

2
<
iii

(A

is evidence which tends to show sexual exploitation of a child, in violation of Penal

Code section 456, has occurred or is occurring;

YOU ARE THEREFORE COMMANDED TO SEARCH:

The premises and building known and designated as and commonly called:

102 3 rd St., Metropolis, West Dakota, more particularly described as
a light blue two-story house, with white trim. 102 3

rd St. is
located at the south end of the first block of 3rd St.

including all rooms, attics, and other parts therein, garages, storage rooms, and outbuildings

used in connection with the premises or located thereon and in any receptacle or safe

therein;

for the following:

1

.

Books , receipts , ledgers , and other records tending to identify
customers and other records that are consistent with prostitution of
individual women employed at the business at 102 3rd St., Metropolis,
West Dakota;

2

.

Employment applications , employer/employee contracts , time cards or
other recordings tending to identify employees located at 102 3

St., Metropolis, West Dakota;
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3 . Personal and business checks , monies and other evidence of debts
owed pertaining to business transactions located at 102 3

Metropolis, West Dakota, and/or financial records;

rd St.

4. Contraceptive devices, used and unused, consisting in part of and
including, but not limited to, condoms, diaphragms, anti-spermatozoa
jellies and foams

;

5. Sexual paraphernalia, such as dildos, whips, chains, bondage
material and other like articles

;

2

6. Photographs, video cassettes and any printed material depicting
obscene matter as defined in Penal Code section 101 (a-q)

;

7

.

Personal effects , including purses , wallets , handbags and other like
articles

;
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.

Tape recorders and other recording devices , specifically answering
machines , and tapes for tape recorders and other sound devices

;

9. Any and all "Trick Bags," which normally consist of cloth bags or
other containers, sometimes including a woman's large handbag, which
will generally enclose the following items which are used in the
practice of prostitution: clothing, especially a change of
undergarments such as panties, bras, camisoles, and negligees, wet
wipes, paper tissues, Vaseline and personal lubricants, bottles of
mouth wash, rubbing alcohol, baby oil, various kinds and numbers of
condoms, douches and other forms of feminine hygiene, and various
cosmetics, small hand towels which are normally used in the practice
of prostitution to wipe the ejaculatory excretions from the bodies
of the prostitute and the customers, books, magazines, and any other
publications or pictures of individuals and/or beasts of the same or
opposite sex in various sexual positions and/or acts;

HI
<A

10. To listen to, note and record any messages left on any telephone
answering devices and/or machines and/or pagers inside the location,
and to answer any incoming phone calls during the service of this
search warrant;

<
tA

z
2
tt

I
H
<A
III

a
a
<

11. Indicia of occupancy or ownership; articles of personal property
tending to establish the identity of persons in control of the said
premises, storage areas or containers where the above items are
found consisting of rent receipts , cancelled checks , telephone
records, utility company records, charge card receipts, cancelled
mail , keys and warranties

;

12. All incoming phone calls; searching officers are directed to search
by answering the telephone and conversing with callers who appear to
be calling in regard to massages, sensual massages, therapeutic
massages, full-body massages, prostate massages, complete massages
or acts of prostitution, and noting and recording the conversation
without revealing their true identity; and
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1 COMMONWEALTH OF EAST CAROLINA, COUNTY OF GOTHAM

2

3

4

SEARCH WARRANT

PEOPLE OF THE COMMONWEALTH OF EAST CAROLINA to any sheriff, policeman

5 or peace officer in the Covinty of Gotham:

6 PROOF, by affidavit, having been made before me by

7 Officer Joseph Friendly that there is probable cause to believe that the

(name of affiant)

8 property described herein may be found at the locations set forth herein and

9 that it is seizable pursuant to Criminal Code §1939. You are therefore

10 COMMANDED to SEARCH

11 (1) The premises at 1001 Sales Ave., Apartment 62, Gotham City, further

12 described as an apartment unit within a six-story multi-unit apartment

13 building bearing the name "Regency Apartments," and all rooms, attics,

14 and other parts within Apartment 62 , and all garages , trash

15 containers, and storage areas designated for the use of Apartment 62,

16 and

17 (2) The person of Christal Smith, further described as a female African-

18 American, 5 feet 6 inches, 130 pounds, short black hair, brown eyes,

19 approximately 25 years of age, and

20 (3) The vehicle described as a black 2003 Mercedes AMG, license plate

21 240PEN7

.

22 For the following property: amphetamines; drug paraphernalia consisting in

23 part of and including, but not limited to, baggies, aluminum foil wrapping,

24 scales and measuring spoons , and articles of personal property tending to

25 establish the identity of persons in control of the premises being searched

SEARCH WARRANT 1
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TO:

SUPERIOR COURT OF SOUTH VIRGINIA

SEARCH WARRANT

CHIEF OF POLICE OR ANY OTHER LAW ENFORCEMENT OFFICER
(Specific Law Enforcement Officer or Classification of Officer of the Iskandana Police Department or other Authorized Agency)

s

I

AFFIDAVIT, herewith attached, having been made before me by Joseph Friendly Badge 1 054 that he has

probable cause to believe that on the premises known as 1812 Commencement Blvd., Iskandana, SV 20535 as

described more fully in the Affidavit in Support of a South Virginia Superior Court Search Warrant which is

incorporated herein by reference , there is now being concealed property, namely firearm(s) and the following

properties associated with firearms; ammunition, holsters, gun cleaning kits, pawn slips regarding such firearms,

registration slips regarding said firearms and indicia showing ownership of such firearms ;

vnn ARE HEREBY AUTHORIZED within 1 days of the date of issuance of this warrant to search in the

(jJaytime))at any time of the day or night, the designated premises for the property specified, and if the property be
founcTfiere

YOU ARE COMMANDED TO SEIZE IT, TO WRITE AND SUBSCRIBE in an inventory of the property

seized, to leave a copy of this warrant and return, and to file a further copy of this warrant and return with the

Court on the next court day after its execution.

Issued this day of April 20j23 R^U fcflrdA.
, Superior Court of South Virginia
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RETURN

., 20 D3 and have executed it as follows: OnI received the above warrant on

4;/2_ 20 07, at -S'.So 0. M., I searched the premises described in the warrant and I left a copy of the

warrant and return with C^tusro Pt+CA. .<;r^rrH properly posted.
(name of person searched or owner, occupant, custodian or person present at place of search)

The following is an inventory of the property taken pursuant to this warrant:

<-£NFlf.i.n rt-s<rti;i_.T ftlPLtr uoADEf> ui/HftU-rPu) Pni^\T fern | fyf^

2.-ftnx^.<; U-O- rj\t_ Riiijj:t<

1-ftnX PMf- U=c r^L. P>i;U »T<

1 -Mi£M-r\H<,i»Nl ^r^pe

1- &dm /»4-PArxiip^ t^rr

Aj^nftTfQ f,l>M ,MAr.A7 i Mg^ UEAPnM< CJeyPiLnC^^ NfiJ\ LlTfAftTnftF"

This inventory was made in the presence of cy^R\£T",oPH£.p. ><;nrrH

I swear that this is a true and detailed account of all property taken by me under this warrant.

Subscribed and sworn to before me this ^ day of /\^ n
>

\

0. 5iA*nflli
Q Exec^Wjt

20^3.

iX£2U_j2b£^UV_
Judge:. Superior Court of South Virginia

Form CD(17)-10S5rMar 89
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SEARCHES BASED ON CONSENT

Law enforcement officers can search without a warrant

under a wide variety of circumstances. Among these,

there's only one situation in which you have any chance

of preventing the intrusion—and that's by saying "I

don't consent" when the police ask whether they can

search. This is a powerful tool for using your civil rights,

as important as remaining silent and asking to see a

lawyer.

The right that upholds your privacy is the Fourth

Amendment to the U.S. Constitution, which protects

your body, home, papers and possessions from unrea-

sonable searches and seizures. Law enforcement agents

are forbidden to violate your privacy unless they have a

specific legal justification, such as executing a valid war-

rant or following a fleeing suspect in hot pursuit. If offi-

cers are asking your permission to search, that means

that they don't honestly believe they have one of these

lawful excuses—so they're hoping that you'll foolishly

give up your rights and consent to the search.

An officer's request to search often sounds like an infor-

mal order, as in:

Why don't you show me what you've got in that

bag?

There's been a report of an incident near here.

I want to come in and take a look around.

Let's see some i.d.

The officer won't point out that you have the option to

refuse. So it's up to you not to open or unpack anything,

until you've verified that the police are giving you an

actual order. You can say, "Are you just asking me, or are

you ordering me?" Either the cop will give up, or he'll

specifically order you to comply with the search.

Obviously, if the officer just leaves you alone, you're in

good shape. And even if the officer insists on searching

over your objection and finds something incriminating,

you'll have prevented the prosecutor from arguing that

you consented to the search—which gives your lawyer a

better chance of getting the evidence suppressed, on the

grounds that it may have been seized illegally.

When the police imply that you're hiding something,

remember that you don't have anything to prove. If the

police are asking permission to search, that means you're

in the position of power. To use it, all you have to do is

say, "I don't consent."

Saying "I don't consent" may seem a little formal, but it

helps keep the police from claiming that they thought

you gave them permission. Many cases have been lost

because the defendant was too polite or intimidated to

refuse consent clearly. For example, if you said, "I'd

106



rather you didn't come in," it could be argued that you

were permitting the officers to enter your home, while

just expressing a little discomfort about it.

Law enforcement agents may try to invite themselves

into your house, even though they don't have a valid

legal reason for entering. However, the right to privacy

in your own home is very strong,
1

provided that you stay

alert and say "I don't consent" when the police ask to

come in.
2

It's even easier to do this if you keep the door

closed while you refuse to give them permission:

The police will often tell you they don't need a warrant

to come into your house, because they have a legal

rationale such as probable cause. That may or may not

be true. But it's always safest to reply: "I don't consent to

your coming in." This statement cannot harm you, and

it will be helpful in court if the police are wrong or lying.

If the police insist on coming in after you've refused con-

sent, stand back and let them through the door—but

remind them, even as you're stepping aside, that you still

don't consent to their entering. Do not physically resist

the police when refusing consent, because you're likely

to get hurt and charged with obstructing or assaulting an

officer.

Sometimes, the police will threaten you or bargain with

you, to get you to consent to a search of your home. For

example, the officer may say, "Look, if I have to go back

downtown and get a warrant, I am not going to be

happy. And if that happens, by the time I get through

searching, this place is going to look like a hurricane hit

it." This isn't meaningful, because the police normally

trash your house anyway when they search. You can

expect your home to be "tore up from the floor up," so

you might as well refuse consent and see whether the

officer can actually obtain a warrant.

What's really scary is when the police threaten to take

your kids or pets away, if you don't consent to a search.

The less-subtle threats sound like this:

• You want to do this the easy way, andjust let us

in? Oryou want to do it the hard way—we go get

a warrant and while we're at it, we call Child

Protective Services?

• That's a nice little dogyou got there. Why don't we
come in and do a walk-through, to make sure

everything's okay? Or, we can go get a warrant.

Then we'll come back, bustyou, and sendyour dog
to the pound. You might get out ofjail before they

put him to sleep, or then again you might not. .

.

Whatever the threat is, you shouldn't consent to let them

in. If the police don't come back, then they couldn't real-

ly get a warrant and you'll have called their bluff. If the

police do come back, you'll at least have had time to call

friends or family to come get your children or pets. And
you'll have been able to call a lawyer for advice or help

during the search.

It's critical that all the people who live in your home,

including temporary houseguests, understand that they

must not consent to let the police enter or search. (Your

door chain is only as strong as its weakest link.) The

police can rely on consent from anyone who appears to

be a resident or lawful user of the property. So you have

a real problem if the person who answers the door is just

a friend who came to dinner, who doesn't know to say,

"I don't consent." One way to prevent accidents is to

post instructions inside, on or near the door, stating:

Dear Guests:

We do not consent to have

law enforcement officers enter or

search our home. We do not authorize

anyone else to consent on our behalf.

If an officer asks to come in, say:

"I don't consent."

Thank you,

[The Residents]

.

1. The Bill of Rights was written after the American Revolution, by people who personally remembered abus-

es of power by the British government, particularly the searches conducted by revenue officers. These officers were

issued a kind of all-purpose search warrant, called a "writ of assistance," that allowed them to search wherever and

whenever they wanted to. The Fourth Amendment was designed to prevent this from happening again—but it's

not much good if you forget and give consent to search.

2. You'll have noticed that vampires can't cross your threshold either, unless you invite them.
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Officers can even receive consent to enter your home

from school-age children, so it's important to teach the

kids, too, about their Fourth Amendment rights and the

policy of your household.

If you're a tenant, your landlord is not entitled to let the

police enter your home without a warrant, unless there's

a provision in your lease authorizing the landlord to do

so. So, if you rent, check your lease. Look for a sentence

or two that says something like:

Landlord reserves the right to allow entry of law

enforcement officials, upon request.

or

Landlord may admit law enforcement personnel

onto premises, as needed, to further investigation or

prevention of illegal activities.

Such clauses allow your landlord to consent to officers'

entering your home, whether you agree or not.

OTHER TYPES OF WARRANTLESS SEARCHES

The following are some of the situations in which law

enforcement agents can search without a warrant. But

never just agree to a search because it appears that one of

these reasons applies: make sure that the officer gives you

a direct order, so it can't be argued that you consented to

the search.

Court Supervision

A typical condition of court supervision (probation,

parole, supervised release) is that law enforcement agents

are allowed to search your person, vehicle, home, and/or

workplace without probable cause (see Searches While

Under Supervision, page 74).

Search Following Arrest

When you're arrested, the officers can search your body
and the belongings you have with you. If you're indoors,

the officers can search the area under your immediate

control (the distance to which you can lunge). Officers

can have blood samples or fingernail scrapings taken, to

preserve potential evidence that would otherwise disap-

pear.

Automobile Searches

If you're arrested in a car, the officers can search the pas-

senger compartment, because that's the area under your

immediate control. Whether or not anyone's been arrest-

ed, if law enforcement agents have probable cause
3

to

believe that your vehicle contains proof of a crime, they

can search it without a warrant—and open any contain-

er in the car that might hold the items they're seeking. If

your car is impounded for any reason, even for just

being in a tow-away zone, the officers can search the

whole vehicle, including the trunk.

Exigent Circumstances

"Exigent," in this context, means urgent, a circumstance

that demands immediate attention. Law enforcement

agents can enter when there's a fire or other danger, to

deal with it or to rescue people, and they can investigate

the cause of a fire for a limited time. In addition, officers

can enter in hot pursuit of a serious criminal, or to cap-

ture one who's about to escape. Judges usually find that

if the police had less than half an hour in which to act,

then proceeding without a warrant is reasonable.

Emergency Response

When officers hear a cry for help, they can enter a build-

ing in response. If law enforcement agents believe that a

child is being abused or is in other immediate danger,

they can enter the premises to rescue her.

Students at Public Schools

On school grounds, school officials can search a student

and the belongings she's carrying, if they have "reason-

able suspicion" that the student has violated the law or a

school rule. Reasonable suspicion is a lower standard

than probable cause.

The U.S. Supreme Court hasn't yet analyzed whether a

student has a right to privacy in her locker or desk.

Various lower courts have produced conflicting opin-

ions. Under the circumstances, a sensible student would

not want to keep her most private possessions at school.

Drug Testing

The courts sometimes find drug testing constitutional.

High school students can be required to submit to ran-

dom drug testing in order to engage in sports, band,

S

I

3. and 4. Probable cause is the amount of proof required to get a search warrant or arrest someone. Reasonable

suspicion is the amount of proof required to detain someone. See Detention, page 4, and Arrest, page 5.
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chorus, or academic competitions. Employees in certain

high-risk jobs can be required to drug test (such as rail-

road workers who've been in an accident or broken safe-

ty rules; or applicants for U.S. Customs jobs that relate

to drug-smuggling or that involve carrying a gun).

Airline Passengers

Passengers on airlines can be required to go through

metal detectors and submit to searches of their bodies

and their possessions, before boarding the plane. Of
course, a passenger may change her mind and decide not

to take the flight after all, in which case she cant be

searched. However, once the passenger has cooperated

with even part of the search process—by handing over

her luggage or going through the metal detector—she

cannot stop the process until the authorities are com-

pletely done searching.

SEARCHES AT OR NEAR THE NATIONAL BORDER

Law enforcement agents at the border or screeningpassen-

gersfrom an international plane flight have the authority

to question and search people who are entering the

country (citizens and non-citizens alike) to a virtually

unlimited extent.

Law enforcement agents can set up fixed checkpoints on

roads inside the United States, but near to the border,

and stop cars for questioning. The officers don't need

any proof of wrongdoing to question the car's occu-

pants, but to search the car they must have probable

cause or consent.

Law enforcement agents can also drive around in the

vicinity of the border and stop cars that the officers rea-

sonably suspect contain people who've entered the coun-

try illegally. The officers can question the occupants of

the car, but they can't search the vehicle—unless a

rationale for a warrantless search applies.

SHOWING IDENTIFICATION

U.S. citizens do not have to carry identification with

them. Occasionally, cities or counties try to pass "anti-

vagrancy" laws requiring everyone to carry identifica-

tion, but such provisions have always been held uncon-

stitutional when appealed to higher courts.

However, in order to drive most vehicles, you are

required to have a license and to produce it on demand.

Failure to have your driver's license with you while driv-

ing your car can result in a ticket or even arrest. When
you're simply traveling, you may drive through other

states relying on the license issued in your home state.

But if you move to a different state, you'll have a limit-

ed amount of time (for example, 30 days) to get a dri-

ver's license for your new home state. If your license is

suspended in a particular state, you can't drive in that

state at all, no matter which other states' licenses you

possess— it's your privilege to drive that's been cancelled,

not just the piece of paper the state issued you.

GIVING YOUR NAME

The following explanation applies to situations in which

you're approached by law enforcement agents who ask

for your name. It does not apply when you're asked for

identification while seeking to pass through a security-

checkpoint—in that case you have the option of main-

taining your privacy by staying away.

So, assuming that a law enforcement officer comes to

you and asks for your name, whether you're required to

answer depends on:

(1) whether you're in custody and

(2) which state you're in.

Ifyou're not in custody, then you never have to give your

name. This applies in every state. However, sometimes

it's a little hard to tell whether or not you're in custody

(which is defined as "not free to go"). Obviously, you're

in custody if the police have handcuffed you or ordered

you to stay put. But sometimes an officer walks up and

stands in front of you, or just starts talking to you. . .and

you may not be able to tell whether it's okay to leave. So

you must ask, "Am I free to go?" If the officer doesn't

respond by clearly ordering you to stay, then you should

calmly walk away without saying anything else. (See

Conversation, page 4.)

Ifyou are in custody, you may be required by law to give

your name, depending on which state you're in, and

whether you're merely being detained or have actually

been arrested.
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5. There have been more frequent attempts lately, to pass laws that would issue each U.S. citizen a "national

identification card" and/or require everyone to carry identification with them at all times. No such legislation is

in effect, however, at the time of this printing (November, 2004).

6. The law is murk)' about security checkpoints at buildings and events. In the current political climate, judges

are likely to support maintaining security at the expense of individuals' privacy.

7. Detention is a temporary period of custody during which the officers are deciding whether there's a valid

reason to arrest you. It often blends into arrest. (See Detention and Arrest, pages 4-6.) Under both detention and

arrest, you can be handcuffed or placed in a squad car—and the police don't necessarily announce "You're being

detained" or "You're under arrest." So it may be hard to tell which type of custody you're in, without asking. 109
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Some states have a law that you must give your name

when you're detained. Some states have a law that you

must give your name after you're arrested. Some states

have both laws. And some states have neither. For exam-

ple, the State of Nevada has a stop-and-identify law that

requires you to give your name when you're detained;

by contrast, the State of New York has a stop-and-iden-

tify law that merely allows an officer who detains you to

ask your name, but doesn't require you to answer. Given

these variations, you should consult a local criminal

defense attorney to make sure you know the require-

ments for your particular state. First, find out whether

there's a state law that requires you to give your name

during detention or after arrest; and then ask how the

Hiibel case affects the way your state's courts interpret

these laws.
9

As a practical matter, if you're detained or arrested, you'll

usually have to give to your name to have any chance of

being released promptly. Even if you're only being

detained, the police will generally hold you until they

determine who you are and whether there are any war-

rants for your arrest. And if you've been arrested, you

won't be considered for release unless you provide your

name and address. Nonetheless, you may choose to

withhold your name on principal, which is legal in many
states. Of course, you may have to remain in custody

while making your point, but you're not necessarily

breaking the law by refusing to give your name.

The important thing to remember, whether or not you

give your name and address, is that you should not

answer any other questions at all.

8. The U.S. Supreme Court decided that Nevada's particular law is constitutional in June, 2004, in Hiibel V.

£ Sixth Judicial Dist. Court, 124 S.Ct. 2451 (2004).

*" * « #V ^' ^° r an examP'e °f now to analyze the scope of a state's stop-and-identify law, see the Just Cause Law

| \J
Collective website: http://www.lawcollective.org/.
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Government surveillance can take many forms, some of

which require a warrant or other court order, and some

of which require no authorization whatsoever.

VISUAL SURVEILLANCE

If you're in a place open to public view, you can be

watched, photographed or videoed without notice or

permission. This means that your picture can be taken

while you're walking around town, driving through an

intersection or sitting in a stadium. In fact, you don't

necessarily have to be in a public place. If you're visible

through a window, your image can be recorded even

though you're inside your own house.

Law enforcement agents can also fly over your property

in a plane or helicopter—even as low as 400 feet—look-

ing for illegal activity such as marijuana cultivation.

Naturally, they can take photos while they're at it.

Conversely, there can be private spots in public places.

In a public toilet, you can't legally be watched or pho-

tographed while you're inside a stall with the door

closed, because then you're not in the public view.

Generally, when you're in a place where passersby can't

see you—where you have a "reasonable expectation of

privacy""—the government is not entitled to observe

you covertly.

Remember, though, that if you're given notice of poten-

tial surveillance, you lose your reasonable expectation of

privacy. Examples of such notices are: "dressing rooms

are monitored to deter shoplifting" or "these premises

are protected by a closed circuit security system."

Video and photograph surveillance is used now to detect

and record criminal activity. It will also be used in

searching for particular individuals, as facial recognition

technology becomes more effective.

SURVEILLANCE OF TELEPHONE
COMMUNICATIONS

When you're speaking on the telephone, you have a rea-

sonable expectation of privacy—unless there's someone
standing near enough to overhear. To listen to your

phone conversations secretly, law enforcement agents

need a wiretap warrant. Wiretap warrants have rather

strict requirements. The officers:

1. must show probable cause that a specific crime has

been or is being committed;

2. must list names of specific person(s) to be over-

heard;

3. must give detailed descriptions of subjects to be

overheard;

4. must stop listening within 30 days (or seek a 30-day

extension);

5. must include provisions for terminating the wire-

tap; and

6. must report to the judge concerning intercepted

conversations.

Wiretap warrants are more trouble for the police to

obtain and report on than regular search warrants, so

they're less commonly used. By contrast, law enforce-

ment agents frequently employ a "pen register" and/or

"trap and trace device." A pen register is a list of the tele-

phone numbers of outgoing calls from a particular phone

line. A trap and trace device collects the phone numbers

of incoming calls to a particular line. Both types of sur-

veillance collect the time and length of the calls, as well.

To utilize a pen register or trap and trace device, the

police just need a court order, which they get by show-

ing that the information derived would be relevant to an

ongoing criminal investigation.

For an important case, the officers will still want a wire-

tap, since it reveals the actual conversations, while a pen

register or trap and trace device just provides a list of

phone numbers.

Note that law enforcement agents can obtain voice mail

with a regular search warrant—they don't need a wiretap

warrant. Many people prefer to use an answering

machine, rather than a voice mail service, because it pro-

vides more control over the privacy of stored messages.

There are two situations in which investigating officers

can legally listen to and record your phone conversations

without getting a wiretap warrant.

• calls from a prisoner in a jail, prison or immigration

detention facility (including calls from a prisoner to

a lawyer)
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As with most areas of law, the rules concerning surveillance vary to some degree from state to state. This

chapter discusses federal law, which in the context of surveillance constitutes the minimum standard of privacy

protection (such as it is). For detailed, up-to-date information on state and federal government surveillance, among

other topics, see the Electronic Frontier Foundation's website: http://www.eff.org/.

2. "Reasonable expectation of privacy" is a phrase that comes up a lot in legal arguments involving searches

and seizures. It relates to the rights provided by the Fourth Amendment to the U.S. Constitution. See Searches

Based on Consent, page 106.



• calls to or from an undercover officer or an inform-

ant.

Sometimes, while on the phone, people speculate or

make jokes about the line being tapped. This is a poor

idea, since acknowledging that someone may be listen-

ing means that you don't have a reasonable expectation

of privacy. If you're on the phone and someone does

make a stupid comment about the line being tapped,

say: "That's a silly joke. I believe that I have a reasonable

expectation of privacy in this phone conversation."

There are certainly instances in which law enforcement

agents listen to phone conversations illegally. Such

unlawful activities may not come to light if the officers

are clever in laundering the information they've

obtained, for example, attributing it to a confidential

informant. It's easier for law enforcement to listen ille-

gally to a cordless phone or a cell phone, than to a cord-

ed phone (the kind that has a curly cord running from

the receiver to the phone itself)-
3

SURVEILLANCE OF MAIL

Mail cannot be opened without probable cause, but no

authorization is needed for mail to be sniffed by law

enforcement dogs trained to seek drugs or other contra-

band.

Mail sent or received across the national border can be

opened and searched, if there is "reasonable cause" to

suspect that it contains contraband, however, the officers

are not supposed to read any accompanying correspon-

dence.

Mail sent to or from a prisoner in a jail, prison or immi-

gration detention center, can be opened and read by the

authorities. Letters to or from a prisoner's lawyer can be

opened and shaken out, but not read. However, it's

important to verify with the particular facility exactly

how to label the envelope, to make sure it will be treat-

ed as confidential legal mail. For example, one institu-

tion may want you to write "attorney/client correspon-

dence," while another may tell you to put "legal mail

—

privileged and confidential."

SURVEILLANCE OF GARBAGE

Once you put your trash out to be picked up, on the

curb or in a dumpster, you're considered to have aban-

doned any claim to it. So, since it's no longer your prop-

erty, it's not protected by the Fourth Amendment. You

might consider using more thorough methods of dispos-

al, such as incineration, when privacy is particularly

important.

SURVEILLANCE OF INTERNET ACTIVITY

The Internet is an efficient, but not particularly private,

method of communication.

To begin with, whatever you say in a chat room or IRC
channel is necessarily a public statement—you don't

have a reasonable expectation of privacy in this context.

Using a nickname or handle doesn't guarantee that

you're anonymous—such identifiers can generally be

traced to their owners.

In addition, your Internet Service Provider (ISP) may
have already put you on notice in their "Terms of

Service" that, under certain circumstances, they'll volun-

tarily disclose "content"—not just illegal content, but

also material that may only be "vulgar" or "otherwise

objectionable." And with a simple subpoena, the gov-

ernment can obtain the content of users' communica-

tions as well as information about users, including

addresses and financial data (such as credit card or bank

account numbers).

There has been an increasing amount of litigation and

legislation concerning Internet privacy. For example, the

USA PATRIOT Act
4
allows law enforcement agencies to

monitor Internet usage and communications to a high

degree.

The USA PATRIOT Act extends the idea of pen regis-

ters and trap and trace devices to email. With an easily

obtained court order, law enforcement can gather the

addresses and routing information that are part of every

email message. Yet there's a big difference between

phone calls and email. It's easy to track phone numbers

without listening to the content of phone conversations;

but it's hard to separate addresses and routing from the

content of the email messages, because the information

is packaged and transmitted together.

3- Although many telephones are advertised as being particularly secure against eavesdropping, surveillance

technology is improving all the time. The system that ensures privacy today may not do so tomorrow. In the end,

the most private conversations are those conducted while walking around outdoors—assuming the person you're

talking to isn't an undercover officer or an informant.

4. The USA PATRIOT Act (Uniting and Strengthening Americans by Providing Appropriate Tools Required

to Intercept and Obstruct Terrorism Act of 2001) was made law on 10/26/01.
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With somewhat more effort, the government can also

get a wire-tap warrant for your email, which lays bare all

aspects of your electronic communications.

The USA PATRIOT Act allows law enforcement agents

to monitor "non-content" web surfing, as long as they

get a court order (for which they only need to state that

the information is relevant to an ongoing criminal inves-

tigation). And the USA PATRIOT Act permits ISPs to

give the government all "non-content" information

about your online communications

To keep the content of your electronic communications

private, encrypt them with PGP Mail. PGP stands for

Pretty Good Privacy, and it's been proven strong enough

to deter government attempts to penetrate your email.

To get the latest version of PGP Mail (either the com-

plete version or the freeware version), go to

http://www.philzimmermann.com/. (Note that

Zimmermann ends with two n's.)

5. The USA PATRIOT Act refers to "non-content" material, but this term has not yet been defined.

6. The complete version comes with PGP Disk, an application that encrypts data on your computer and your

£ storage media—an excellent idea!

2 114



CHAPTER

GRAND JURIES



(Aw
O

WHAT A GRAND JURY DOES

Grand juries are one of the good intentions paving the

road to our current legal system. Unlike a trial jury,

which decides whether a suspect is guilty, a grand jury

merely decides whether there's probable cause to prose-

cute a suspect on felony charges. The goal was to create

a filter to catch unjustified felony cases and stop them at

an early stage, so that the suspect wouldn't be wrongful-

ly prosecuted (and have to spend unnecessary time in jail

and unnecessary money on lawyers).
1

But it all went

very wrong.

Grand juries are generally composed of six to twenty-

three members, depending on the jurisdiction. In the

federal system and in most states, grand jurors serve for

eighteen months and judge many different cases (but

they usually meet just once a week or even once a

month). At a grand jury hearing, the only official is the

prosecutor—there's no judge and no defense attorney.

The jurors sit there listening to witnesses and reviewing

exhibits in a prospective or pending felony case, and

then vote on whom to prosecute. ~ Once the grand jury

decides there's probable cause, the prosecutor can issue

an indictment (In-dit'mant), a document specifying the

felony charge(s) against a particular defendant.

The prosecutor selects all the witnesses and other mate-

rials, and then presents them to the grand jury. Defense

attorneys aren't even allowed in same room as the grand

jury, let alone permitted to put on defense witnesses,

question the prosecution witnesses, or make any state-

ments to the jurors. So grand juries nearly always just

"rubber stamp" the cases brought before them. For

example, in fiscal year 2000, federal grand juries voted

to indict a total of 59,472 suspects
3 and chose not to

indict 29 suspects —only one out of every two thousand

suspects was left un-indicted. An additional factor in

grand juries' unwholesome compliance with prosecutor-

ial plans is the frequent lack of diversity among the

jurors. Occasionally—but not often enough—this is

brought to light by a case challenging the constitution-

ality of a grand jury that doesn't reflect the demograph-

ics of its county or federal district.
5

Some people who are called as witnesses at grand jury

hearings, are prosecuted afterward. If you're ordered to

appear before a grand jury, immediately seek the advice

of an attorney who has experience in grand jury matters.

Unfortunately, as a grand jury witness, you're not enti-

tled to a court-appointed attorney, even if you're low-

income. Nonetheless, it's really important to get a

lawyer: you don't want to gamble when the stakes are

this high and the game is rigged.

BEING SERVED WITH A SUBPOENA

A subpoena (sa-pen'a) is an order requiring you to be

present at a legal proceeding, such as a trial or a grand

jury hearing. (See sample grand jury subpoena, page

1 1 8.) Usually you're summoned just to testify, but some-

times you're required to bring documents or other items

with you. A subpoena with an order that you bring

something is a subpoena duces tecum (du'sas tak'oom).

If you don't appear when you're told (bringing any spec-

ified items), a judge can have you taken into custody and

brought to the hearing from jail.

Once in a great while, a lawyer may be able to persuade

a judge to "quash" a grand jury subpoena, but the sub-

poenas are nearly always upheld.

A subpoena must be served on you before you're bound

by it. Normally, grand jury subpoenas are delivered to

you, in person, by a law enforcement officer, who can

come and find you at your home, work, school, etc.

APPEARING BEFORE A GRAND JURY

Although your lawyer can't accompany you into the

grand jury room, she can wait outside the door, ready to

advise you. A grand jury witness is legally entitled to get

legal advice before answering each and every question.

For example, a person can write down the first question
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Grand juries are mandated by the Fifth Amendment to the U.S. Constitution, which also includes protec-

tion against self-incrimination, the right to due process, and other eroded liberties.

2. There are "special grand juries" that actively investigate crime or corruption, but these are rarely instituted,

compared to regular grand juries.

3. Sourcebook of criminal justice statistics Online, "Grand jury and grand juror utilization in U.S. District

Courts," Table 1.74, http://www.albany.edu/sourcebook/1995/pdf/tl74.pdf (accessed October 16, 2003).

4. Bureau of Justice Statistics, U.S. Department of Justice, Compendium of Federal Justice Statistics, 2000,

"Basis for declination of prosecution by U.S. Attorneys," Table 2.4, 30,

http://www.ojp.usdoj.gov/bjs/pub/pdf/cfjs0002.pdf (accessed October 16, 2003).

5. Racially biased grand juries are sufficiently frequent and widespread that in 1977, the U.S. Supreme Court

set forth specific grounds for determining whether a grand jury has been improperly composed {Castaneda v.

Partida, 430 U.S. 482 (1977)).

6. Subpoena is a Medieval Latin word combining sub (under) + poena (penalty); that is, "under penalty of law."

7. More Latin: duces (you must bring) tecum (with you).



as soon as it's asked, leave the room and talk to his

lawyer, and then go back into the hearing room and give

his response to that question. Then he would listen to

the next question, write it down, go out and talk to his

lawyer, and come back to give his response. Then he

would write down the third question, go talk to his

lawyer, and so on...

Once you're in front of a grand jury, you can testify or

you can "take the Fifth" (exercise your right to remain

silent).

If you decide to testify, don't expect to get away with

evading any of the questions or saying, "I can't remem-

ber" over and over. The person doing the questioning

will be a prosecutor who's used to squeezing details out

of reluctant witnesses.

If you do take the Fifth, you won't have to say so more

than a few times. Once you've exercised your right to

remain silent in response to several questions, and it's

clear that you're not going to give any further answers,

you'll be excused. However, there's a hitch. Sometimes,

the prosecutor grants immunity to a witness who's exer-

cising her right to remain silent, to try to force her to tes-

tify. It doesn't matter whether or not you've requested

immunity. The prosecutor or judge can just impose

immunity on you—and then you're no longer entitled

to the protection of the Fifth Amendment (because if

you're immune, what you say can't be used against you).

However, there are two kinds of immunity. The good

kind is called "transactional immunity" and it means

that you can't be prosecuted for the incident(s) you tes-

tify about. The bad kind is "use immunity" and it means

that the prosecutor can't use your own testimony against

you—but he can use other people's testimony and evi-

dence against you. So if the prosecutor makes a bunch of

people testify, they'll likely end up providing enough

evidence to convict each other. Naturally, grand jury

witnesses are almost always given use immunity, not

transactional immunity.

If you refuse to testify after being granted immunity,

you'll normally be held in contempt and locked up.

Some people who've chosen not to comply have had to

stay in custody until all the grand jury proceedings were

ended or the case was over. This can take months or even

years.

Since their inception, both in England and in the

United States, grand juries have been used against polit-

ical dissidents, the jurors often being hand-picked to

ensure indictment. A modern variation on this abuse of

power relies on political activists' reluctance to inform

on their comrades. Activists are subpoenaed with the

expectation that they will refuse to testify, and thus end

up in jail for lengthy periods (thereby immobilizing that

activist and deterring others).
8
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8. For a comprehensive, yet stirring, article on the history and corruption of grand juries, see Michael

Deutsch, The Improper Use of the Federal Grand Jury: An Instrument for the Internment of Political Activists, 75

Journal of Criminal Law & Criminology 1159 (1984); also posted on the Just Cause Law Collective website:

http://www.lawcollective.org/.
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SAMPLE GRAND JURY SUBPOENA

AD 1 10 (Rev. 12/89) Subpoena to Testify Before Grand Jury GJO03-1 (ED-SV)
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United States District Court

Eastern DISTRICT OF South Virginia

TO: Christine Smith

SUBPOENA TO TESTIFY
BEFORE GRAND JURY

SUBPOENA FOR:

[x] PERSON \]C\ DOCUMENT(S) OR OBJECT(S)

YOU ARE COMMANDED to appear and testify before the Grand Jury of the United States District Court

at the place, date, and time specified below.

PLACE

UNITED STATE DISTRICT COURT
401 Courthouse Square
Iskandaria, South Virginia 20500

COURTROOM

GRAND JURY ROOM

DATE AND TIME
4/1/03
9:30 A.M.

YOU ARE ALSO COMMANDED to bring with you the following document(s) or object(s):

See attachment.

D Pleue see additional information on reverae

This subpoena shall remain in effect until you are granted leave to depart by the court or by an officer acting

on behalf of the court.

MAGISTRATE JUDGE OR CLERK OF COURT

BARTLEBY T. SCRIVENER, CLERK OF THE COURT

DATE

(By) Deputy Clerk
March 15, 2003

This subpoena is issued on application

of the United Sates of America

I . JAVERT
UNITED STATES ATTORNEY

ATTORNEY'S NAME. ADDRESS and PHONE NUMBER

I. JAVERT
400 Courthouse Square
Iskandaria, South Virginia 20500

(202) 456-1111

3 118O



ATTACHMENT

You are hereby required to bring with you and produce the following
documents and things referring or relating to protest activities or
preparation for protest activities on March 20 and 21, 2003. These
documents and things should include, but not be limited to, the following:

1. Any and all hardcopy or electronic letters, notes, email, or other
correspondence referring or relating to protest activities or
preparation for protest activities on March 20 and 21, 2003.

2. Any and all photographs, videotapes, audiotapes, voice messages, or
other recordings referring or relating to protest activities or
preparation for protest activities on March 20 and 21, 2003.

3. Any and all hardcopy or electronic diaries, journals, calendars,
appointment books, address books, or address lists used at any time
after January 1, 2002.

4. Any and all agendas, notes, or attendance lists from meetings
referring or relating to protest activities or preparation for protest
activities on March 20 and 21, 2003.

5. Any and all organizational staff lists, membership lists, mailing
lists, email lists, telephone trees, or schedules used at any time
after January 1, 2002.

6. Any and all personal or organizational budgets, financial records,
bank statements, credit card bills, receipts, pay stubs, or records of
donations after January 1, 2002.

7. Any and all fundraising letters or other correspondence relating to
fundraising, grant applications or grants, or lists of individual or
institutional donors after January 1, 2002.

8. Any and all posters, handbooks, handouts, leaflets, postcards, or
other printed material referring or relating to protest activities or
preparation for protest activities on March 20 and 21, 2003.

9. Any and all banners, signs, armbands, costumes, masks, puppets, or
other props relating to protest activities or preparation for protest
activities on March 20 and 21, 2003.
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For purposes of criminal law, the age at which you cease

to be a minor varies by state, from sixteen to nineteen.

In most states, it's eighteen.
1

THE RIGHTS OF MINORS TO REMAIN SILENT

AND SEE A LAWYER

Minors who've been arrested have the rights to remain

silent and to have a lawyer present during questioning.

Law enforcement agents rather frequently say, "You're

just a kid—you don't have any rights," or "You're under-

age, the Constitution doesn't apply to you." These are

lies, meant to intimidate you. So if you've been arrested,

don't lose your nerve—just stick to the Magic Words:

I'm going to remain silent. I would like to see a lawyer.

Many adults believe they have the right to require a

minor to answer questions. They're wrong.

• Police and probation officers don't have the legal

right to order minors to answer questions.

• Teachers and school officials don't have the legal

right to order a student to answer questions.

• Parents don't have the legal right to order their kid

to answer questions.

If you're a kid in trouble and adults are pushing you to

answer questions, say nothing but: I'm going to remain

silent. I would like to see a lawyer. (It's a form of resisting

authority that will actually have good consequences,

from a legal standpoint.)

Minors, in some states, have the right to have a parent

or guardian
2
present during questioning. If you're arrest-

ed as a minor, don't worry about figuring out for sure

whether you have this right—just go ahead and ask to

have your parent with you if you're going to be ques-

tioned. It can't do any harm, and it may prevent your

being interrogated, or provide your lawyer with ammu-
nition for fighting your case.

• Minors who are taken into custody should say: I'm

going to remain silent. I would like to see a lawyer. I

want to have my mother/father/guardian present ifI'm

being questioned.

Now, your parent or guardian may refuse to help you,

and you can't force them to do so. However, it won't hurt

to ask for them. The one thing to watch out for is that

sometimes parents or guardians mistakenly pressure

their kid to talk to the police, before consulting with a

lawyer. Don't do it! If you're in trouble, make sure to talk

to a criminal defense lawyer before you follow the

"advice" of police, probation officers, teachers or par-

ents. (See the story My lawyer Made Me Do It, page 68,

for an example of a parent who insists that her daughter

make a confession, instead of remaining silent.)

If a minor's family is low-income, the judge will typical-

ly appoint a lawyer from the public defender's office to

represent the minor for free. If the family does have the

money to hire an attorney, but refuses to do so, the court

will normally appoint the public defender and may then

bill the family for legal fees.

THE RIGHT OF MINORS TO REFUSE CONSENT TO
SEARCHES

As you would expect, minors have the right to refuse

consent to searches, just like adults. Read Chapter 8,

Warrantless Searches, carefully to see how to do this.

Most adults find it psychologically challenging to refuse

consent to officers who want to search—and it's even

harder when you're a kid.

What's really important is that parents and guardians do

not have the right to consent to a search of their kid's

body or backpack. (This often comes as a big surprise to

the adults.) Parents and guardians don't have the legal

right to consent to a search of their kid's room either, if

the kid has genuine control over the space—that is, if no

one (including adults) is allowed to enter the room with-

out the kid's permission. If you're a kid who can negoti-

ate this degree of privacy with your family, you should

put up a notice like this:

JdCeltTJ'S
RDDR7

^J&U*

Z do Nor consesJT +o have law enforcemem

Officers or zmyobiE. eis& eNreft- or

Search my room.

I do not nulvtori ze -anyone else.

h consent or) my henaW.

§ 122
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The ages at which you're eligible to drive, drink, smoke, vote, or register for Selective Service can't be used

to predict the age of majority with respect to criminal law. Check with a criminal defense lawyer, so that you'll

know the correct age for your particular state.

2. If you're a minor, make sure you know who your guardian is—and if there isn't one, ask that a guardian be

selected. Get your own copy of the document that names your guardian, and keep it where you'll be able to find

it in an emergency. (If a particular guardian hasn't been designated, one of your adult relatives will normally be
given custody of you, if your parents aren't available.)



Obviously, you're supposed to put your own name on

the sign. If you share a room and everyone agrees they

want to be safe, write in the names of your roommates,

and change "I" to "We" and "my" to "our." You can dec-

orate the sign all you want, as long as it's easy to read the

words. If you don't feel like making your own sign,

there's a fill-in-the-blanks sign on page 124 that you can

photocopy. It's important to keep the door closed,

because an officer standing in the open doorway might

be able to see potential evidence and seize it on the

grounds that it was "in plain view."

Having the only key and keeping the door locked is

important, too. In many court cases it's been decided

that the person who possesses the key is the one who has

true control over a given room or building.

However, even the best arrangements can fall through. If

you're a kid and the adults you live with get sufficiently

upset with you, they might suddenly decide that your

room is really theirs (and they're just letting you live in

it). In which case, they might tear down your sign or

take away your key—and let the police into your room.

Bearing this in mind, you should consider carefully what

things you choose to keep in your room.

Also note that at school, you and your property are at

greater risk of being legally searched. Don't store items in

your locker or desk that you really want to keep private

(see Students at Public Schools, page 108).

DIFFERENCES BETWEEN JUVENILE AND ADULT
COURT

In most places, there are differences in terminology in

juvenile court. For example:

Adult Minor

Bail Hearing Detention Hearing

Trial Fact-Finding Hearing

Complaint or Indictment3 Petition

Defendant Respondent

Verdict Adjudication

Guilty Delinquent or Involved

In addition, there are some really big differences in pro-

cedure. In a juvenile case, you normally don't get a jury.

Instead, the judge alone decides both whether you've

broken the law and what your punishment will be.

Another difference is that bail is generally not allowed

for minors. To get out of custody before adjudication,

the minor will have to prove that she's neither a flight

risk nor a danger to the community. (You can use the

strategies listed in Preparing for a Bail Hearing, begin-

ning on page 132.) Finally, the courtroom is usually

closed to the general public (including the media) in a

juvenile case.

Ironically, for smaller offenses, the consequences for

minors may be worse than for adults. Minors tend to be

placed on probation for longer periods than adults, and

the conditions of their probation are usually more

numerous and obnoxious, with additions such as cur-

fews, getting adequate grades, behaving respectfully to

parents, etc. On the other hand, minors who are found

delinquent in serious cases and incarcerated may be bet-

ter off, since their sentences will typically end in their

early twenties; whereas an adult might get life in prison.

Sometimes minors are tried in adult court, typically in

cases involving very serious crimes such as rape or mur-

der. This usually happens to somewhat older minors,

aged thirteen to seventeen.

JUVENILE DELINQUENCY RECORDS

The rules about juvenile records vary from state to state

(and from state court to federal court). Generally, a

minor's delinquency record will not be disclosed to the

general public—although it is available to the police or

to prosecutors. Do not expect thatyourjuvenile record will

automatically be sealed when you reach adulthood.

Typically, there's paperwork that has to be done to seal

the record.

Remember that sealing a record is different from getting

it expunged. Sealing means that the record exists, but

can't normally be looked at by courts, employers, etc.

Expunging means that the record is actually destroyed.

For many types of offenses, the record can't be expunged

until a lengthy waiting period has passed, if it can be

expunged at all. Check with a local criminal defense

attorney to find out what options are available to you in

your particular situation.
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3. The complaint or indictment is the document on which the charges against the defendant are specified.

4. The policy reason for this is that the courts have more interest in rehabilitating minors than adults, so they

ike to give themselves plenty of time and leverage to do it, hence lengthy probation with lots of conditions.
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Immigration law changes frequently, the more so in the

wake of increased concerns about "terrorism" within the

United States. All non-U.S. citizens should take care to

understand their particular immigration status and their

rights, and update their knowledge on a regular basis.

An important development is the massive re-organiza-

tion of the agencies that handle immigration matters,

which occurred on March 1, 2003. At that time, the

Immigration and Naturalization Service (INS) was abol-

ished and its functions were taken over by the

Department of Homeland Security (DHS). Within the

DHS, there are several agencies that deal with immigra-

tion concerns. The Bureau of Citizenship and

Immigration Services (CIS) handles applications for

green cards, citizenship, and related matters. The Bureau

of Immigration and Customs Enforcement (ICE), as

well as the Bureau of Customs and Border Protection

(CBP), investigate activities such as immigration viola-

tions and smuggling.
1

If you're not a U.S. citizen, any discussion at all with a

government official can have a profound effect on your

immigration status. So it's critical that you review your

rights and responsibilities before talking to anyone from

a government agency, particularly the: CIS, ICE, CBP,

FBI, DEA, police department, highway patrol, sheriff's

department, or U.S. Marshall's service.

When a non-U.S. citizen is taken into custody by an

immigration officer or other law enforcement agent, the

officer is required to contact that person's consulate, and

a consular official is entitled to visit the prisoner. The
officer is also supposed to inform the arrested person of

these rights. Since you cannot count on the officer's fol-

lowing these regulations, it's best to know your rights in

advance and to make sure that you, your friends, or your

family contact the consulate independently.

Non-U.S. citizens who've been arrested for a crime have

the rights to remain silent and to have a lawyer present

during questioning. These rights are based on the Fifth

and Sixth Amendments to the U.S. Constitution and
they protect everyone, citizens and non-citizens, adults

and children. You have these rights even if you are

"undocumented" or no longer have a valid visa.

Immigration and other law enforcement officers often

try to intimidate non-U.S. citizens by saying "You're a

foreigner, you don't have any rights," or "The
Constitution only applies to citizens, not aliens." These

are lies (or gross ignorance). So if you've been arrested,

it's critical that you invoke your rights—especially the

right to remain silent—regardless ofwhat the officers are

telling you.

GETTING LEGAL ASSISTANCE

If you are in custody, your consulate has the right to

send a consular official to visit you, wherever you're

being held. Of course, the consulate may not choose to

do so, but you should request it. You, or someone help-

ing you, should at least call your consulate. Among other

services, your consulate may be able to refer you to a reli-

able local immigration lawyer. Sometimes, a consular

official will mistakenly advise people to cooperate with

the immigration or other law enforcement officers, and

recommend answering all their questions without first

talking to a lawyer. This is bad advice. Make sure you

consult with an immigration attorney before answering

any questions or signing any papers.

Don't choose a lawyer just because you've seen a lot of

advertisements for him. (You see a lot of advertisements

for Taco Bell, too, but if you have a choice, you go to a

good taqueria.) Ask people in your community for rec-

ommendations about lawyers who've proven that they

can do a good job. Also, make sure you're working with

an actual lawyer. There are "immigration services" run

by paralegals (non-lawyers), which offer to "help you

with the paperwork"—but you can't count on them to

handle genuine legal problems correctly. Immigration

law is a particularly complicated and rapidly changing

specialty. If you're going to spend money on an immi-

gration issue, you might as well hire a licensed attor-

ney—and these aren't necessarily more expensive. If you

look around, you may be able to find a "public interest"

law office or law clinic, run by good lawyers who are

dedicated to helping low-income people. Sometimes

these are affiliated with local law schools.

STRATEGIES FOR NON-U.S. CITIZENS ARRESTED
BY IMMIGRATION AUTHORITIES

Immigration officers seek out and detain non-citizens

on a regular basis, often raiding workplaces and jails.

If you're a non-U.S. citizen taken into custody by

immigration officers, you should say: I'm going to

remain silent. I would like to see a lawyer. I want to

contact my consulate.
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Both ICE and CBP are under the authority of the Directorate of Border and Transportation Security (BTS),

one of five directorates within DHS.
2. When the immigration authorities are keeping someone in custody, it's often referred to as "detention."

This immigration detention can last for months or even years, as opposed to the detention discussed in the crim-

inal law context, which rarely exceeds a few hours (see Detention, page 4).



• Don't say or write your name.

• Don't say or write your address.

• Don't say or write which country you're from.

• Don't say or write anything about your employ-

ment.

• Don't say or write anything about your family or

friends.

Contact an immigration attorney (directly or through

family or friends) and get advice before saying or signing

anything. If you're in custody (police station, jail, deten-

tion center, etc.), be careful when you use the tele-

phone—do not discuss your name, citizenship, or how
you came to be arrested, because law enforcement agents

are allowed to listen to prisoners' phone calls. You can't

rely on speaking in your native language to maintain

confidentiality, because many officers speak languages

other than English, such as Spanish or Tagalog. When
you telephone your attorney, you can identify yourself

through the information on your wristband (the author-

ities normally put a plastic identification band on your

wrist, if they're going to keep you in custody). If you've

successfully withheld your name, your wristband will say

"Jane Doe" or "John Doe," along with a number. So, for

example, you might call your lawyer and say, "Hi, this

John Doe 314159 at the Immigration Detention

Center..."

The reason for maintaining this degree of privacy is that

in order to expel you, the government must prove:

(1) your identity, and

(2) that you are not legally entitled to be in the United

States.

Therefore, if you tell the immigration officers who you

are, or give them enough information to figure it out,

you've lost half the battle. And if you discuss your immi-

gration status, you may have lost the battle entirely. Even

if the immigration officers have some information, it

would be unwise to give them any more, without con-

sulting an immigration lawyer.

STRATEGIES FOR NON-U.S. CITIZENS ARRESTED
BY LAW ENFORCEMENT AGENCIES

When law enforcement officers arrest people for crimi-

nal offenses, they're quick to turn over people they sus-

pect of being non-citizens to the immigration authori-

ties (especially people of color and those who speak

English as a second language). Some jails even have an

immigration agent permanently stationed there, to check

the immigration status of every incoming prisoner.

Nonetheless, sometimes the police don't notice that an

arrestee might not be a U.S. citizen. Therefore, if you're

a non-U. S. citizen arrested by law enforcement agents

other than immigration officers, your first important

decision is whether or not to identify yourself.

If you're going to be given a

promise to appear (see page 30)

and released, then you should

give your name and address.

or

If you're going to be kept in jail,

you should withhold your

name and address, because you

stand a good chance of being

turned over the immigration

authorities.

The difficulty lies in determining whether you're really

going to be given a promise to appear. Police often just

pretend that they're going to release you on your prom-

ise to appear (see examples, page 56 and Use a Pie, Go to

Jail, page 46). It's hard to know for certain until the offi-

cers actually hand you the paperwork and let you go.

Whether or not you give your name, you must still

invoke your rights to remain silent and to have an attor-

ney present before answering any questions. This applies

whether you've been arrested by a police officer, sheriff,

FBI agent, or any other type of law enforcement officer.

If you're a non-U.S. citizen taken into custody by the

police, sheriffs, FBI, or any other law enforcement

agents, you should say: I'm going to remain silent. I

would like to see a lawyer.

Unless you're sure that the officers have already decided

you're not a U.S. citizen, don't ask to contact your con-

sulate. Have your friends or family contact your con-

sulate, instead. There is no point in drawing the officers'

attention to the issue of citizenship, if they aren't already

considering it.

Non-U.S. citizens who have been charged with a crime

have the same rights as U.S. citizens in criminal court,

including:

• the right to remain silent

• the right to an attorney paid for by the court if the

accused person is low-income

• the right to a trial (including a speedy trial)
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Be aware that, in addition to or instead of the criminal

case, non-U. S. citizens may have to face immigration

proceedings. Some immigration proceedings are no

more than a quick decision by a single immigration

agent (see Voluntary Departure, Expedited Removal,

etc., this page). The most formal proceeding is an immi-

gration hearing, however these hearings are usually

shorter than criminal trials and defendants have fewer

rights in the process. In an immigration hearing, you are

not entitled to a jury or a court-appointed lawyer

(although you can hire a lawyer to represent you). The

hearing takes place before an immigration judge, and

the timing of the hearing depends on whether you are in

or out of custody. Unfortunately, immigration judges are

often cynical and biased against non-citizens. By law, less

evidence is required for a judge to decide that someone

has violated immigration laws, than for a judge or jury

to decide that someone has broken criminal laws.

If you are considering a plea bargain in a criminal case,

you must consult with an immigration attorney before

deciding whether to accept the offer. Some deals that are

fine for U.S. citizens are bad for foreign nationals.

Sentences that seem very favorable in the context of the

criminal case can still have disastrous results later on, if

the immigration authorities take an interest.

Consequences may include expulsion, denial of re-entry,

or denial of naturalization.

ENTERING AND RE-ENTERING THE UNITED
STATES

Non-U. S. citizens do not have the right to enter the

United States, unless they are lawful permanent resi-

dents (people with green cards). And even green card

holders cannot re-enter the United States if they have

become "inadmissible." A valid visa does not guarantee

entry, it simply entitles you to apply for admission to the

United States.

If you have a criminal case pending, do not leave the

United States without consulting an immigration attor-

ney. You might be stopped at the border and denied re-

entry, even though you have a green card or were

attempting to come back for a hearing. There are reme-

dies for this, but you should make the arrangements

before you leave. Besides, under most circumstances, the

conditions of your release will prohibit long-distance

travel without special permission from the judge.

If you have just entered the United States (at the border

or on an international plane flight), and immigration or

customs officers want you to sign a document and then

leave the country, be extremely careful. The document is

likely to involve "voluntary departure" or, worse, some

form of "removal." Demand to telephone an attorney

for advice, before signing anything. Insist on getting a

copy of any document you do sign.

VOLUNTARY DEPARTURE, EXPEDITED REMOVAL,
REINSTATED REMOVAL, AND ADMINISTRATIVE
REMOVAL

Voluntary departure and the various forms of removal

(expedited, reinstated or administrative) are each quick-

and-dirty procedures that the immigration authorities

use for expelling a non-U. S. citizen. None of these

processes involves an immigration hearing.

Voluntary departure means that you agree to leave the

United States, without attempting to assert any rights to

stay. Many people do so after being intimidated by

immigration agents who have taken them into custody.

Non-citizens should never agree to voluntary departure

without first checking with an immigration lawyer to see

whether that's really the best option. This may mean

remaining in custody somewhat longer, but you must

avoid panicking and giving up your rights simply

because you've been detained by the authorities.

Expedited removal is a fast-track deportation procedure

that can result in expulsion from the United States with-

in a day or two. If you are assisting someone who has

been detained, and you believe that the authorities are

going to engage in expedited removal, you should

(1) retain an immigration attorney immediately, and

(2) have as many people as possible (preferably hun-

dreds) contact the individual's consulate and urge the

consular officials to become involved. It's also useful to

have politicians and clergy visit the individual in cus-

tody. The point is to let the immigration authorities

know that the case is under public scrutiny. Try to pre-

vent the removal order from being issued in the first

place. There are legal remedies once expedited removal

has occurred, but the removal order must be appealed

within 30 days!

Administrative removal is a procedure allowing the

immigration authorities to expel a person who has been

convicted of any of a wide variety of crimes, including

many felonies and some misdemeanors. Typically, the

convicted person will have served time in jail or prison

and when the sentence is up, instead of being released,

the prisoner is held until the immigration authorities

pick him up and send him back to his country of origin.

Administrative removal does not apply to lawful perma-

nent residents (people with green cards).

o
§ 128



Reinstated removal means that at some time in the past,

you were expelled under an order for expedited or

administrative removal, so now the immigration author-

ities can simply re-expel you. Once you have been sub-

ject to any kind of removal, you are tainted for all time.

Removal can happen relatively unobtrusively at the bor-

der, so if you believe it's possible that you might ever

have been removed, it would be wise to consult an

immigration attorney to help you verify it.

IMMIGRATION CONSEQUENCES OF ARREST OR
CONVICTION

The immigration consequences of arrest or conviction

depend on your present immigration status, as well as on

your race, class, and country of origin. Under many cir-

cumstances, the result is expulsion from the United

States, often with a permanent or lengthy (five years)

restriction on re-entry.

If you entered the United States without a visa or a visa

waiver, your chances of being detained by the authorities

and then sent home are high. You needn't have commit-

ted any other crime, since being in the country illegally

is itself grounds for expulsion.

If you entered the United States legally, but your visa has

expired, you are still at high risk of being expelled.

If you do not have a valid visa, be sure to ask your immi-

gration lawyer whether you qualify for "political asylum"

or other such programs. To qualify for asylum, you have

to show that you would be in extreme danger ifyou were

returned to your native country. There are also programs

designed to help non-U. S. citizens who have been

abused in the United States, such as victims of domestic

violence, or people who have been forced to work

against their will as domestic servants, prostitutes, or

laborers.

If you entered the United States legally and your visa is

still valid, then your immigration consequences depend

on the type of visa, the outcome of the case, and the

crime(s) of which you're convicted. If you are merely

here on a temporary visa, your risk of expulsion is high-

er. If you are a lawful permanent resident (have a green

card), you have more legal maneuvers available, but you

could be still be expelled even though you may have

lived in the United States most of your life.

If you are acquitted of the charge(s) against you, there is

generally little impact on your immigration status. If

you are convicted, then it is more likely that you will be

expelled. (Note that if you are sentenced to incarcera-

tion, you will have to serve your time before you are sent

out of the country.) There are three levels of crime, and

convictions for the more serious crimes are obviously

worse from an immigration standpoint.

If convicted of a felony (a crime punishable by prison

time), the risk of being expelled is high, especially if the

offense involves drugs, firearms, violence, sex or dishon-

esty (like fraud). During a felony case, you should make
sure your criminal defense lawyer works closely with an

immigration lawyer who's experienced in criminal issues.

If convicted of a misdemeanor (a crime punishable by a

year in jail or less), the chances of being expelled are

lower, but you're still at considerable risk if the offense

involves drugs, firearms, violence, sex or dishonesty.

Deliberately giving incorrect information to an officer

(like a false address or false name) is only a misde-

meanor, but it can have serious immigration conse-

quences because the offense involves dishonesty.

Remember that while it's illegal to give false informa-

tion, it's okay to give no information. You always have

the right to remain silent.

If you are convicted of an infraction (a crime usually not

punishable by jail time), you should not have any immi-

gration problems, unless the infraction involves theft or

drugs, or the authorities determine that you are undoc-

umented or that your visa has expired. Note that in

some states, possession of a small amount of marijuana

is merely an infraction, yet because this is a drug crime,

it could have an effect on your immigration status.

The immigration consequences of criminal cases are dif-

ferent for minors than for adults. A non-U. S. citizen

who is found delinquent (guilty) in juvenile court nor-

mally won't suffer any immigration consequences.

However, crimes involving drug trafficking have serious

immigration consequences for young people who are

not lawful permanent residents. Even being charged

with drug trafficking, let alone being proven to have

done it, can result in expulsion, denial of re-entry, etc.

Also, don't simply assume that a prior conviction was

considered a juvenile offense, just because you were

under 18 at the time—the age at which you're consid-

ered an adult varies from jurisdiction to jurisdiction, and

minors are sometimes prosecuted as adults for certain

offenses (see Chapter 11, Rights of Minors, page 122).

When plea bargaining, be especially careful about

"diversion." Diversion is a procedure in which you

do community service and/or pay an administrative

fee, after which the charges against you are dis-

missed—so you don't get a conviction on your

record. However, ifyou are not a U.S. citizen, diver-

sion usually counts as a conviction! Non-U.S. citi-

zens must have a local immigration attorney check
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whether it's safe to take diversion in their particular

region.

Some other procedures equivalent to diversion are

"deferred prosecution" and "dispositional continu-

ance." These programs also usually count as convic-

tions for immigration purposes, if a plea of guilty or

no contest is entered at any time. The bottom line is

that ifyou are not a U.S. citizen, you must make sure

you understand the exact immigration consequences

of any plea bargain you accept. Do not trust a crim-

inal defense lawyer's advice that a diversion program

is safe, unless he has checked with an immigration

lawyer—particularly if the diversion involves plead-

ing guilty or no contest.

>
Z
ov
a
O

(A

o
(A
IV
V
Z
ui
3
a
UI
(A
z
o

s

I

(A

z
HI
N

(A

3

O
<A

i 130



CHAPTER

GETTING OUT OF
JAIL WHILE YOUR
ASE IS PENDING
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The procedures for getting out of jail while your case is

pending vary from state to state and from county to

county. The vocabulary is pretty variable, too. However,

the following options commonly available:

a) The officers at the police station or jail may release

you, on a promise to appear (sometimes called a cita-

tion, summons or ticket).

b) If you're not allowed a promise to appear, you may

be able to get out of jail by posting bail.

c) If you can't afford the initial bail amount, you can

wait until you're taken to court, where you can ask

the judge to lower your bail or release you on your

own recognizance.

Promise to Appear: The best type of release from cus-

tody is when you simply sign a promise to come to

court, without having to put up any money. It's usually

a form that looks like a traffic ticket, offered by the law

enforcement agency that arrested you. See samples,

pages 31 and 32. You can be released on a promise to

appear at various stages: at the scene of the arrest, at the

police station, or at the jail. Generally speaking, officers

aren't permitted to release you on promise to appear if

you're charged with a felony or acts of violence, or ifyou

have a warrant or an immigration hold.

Bail: Bail is money that you (or people acting on your

behalf) pay to the court, to be forfeited if you don't

appear at scheduled hearings. In most places, there's a

list of standard bail amounts for misdemeanors and less-

er felonies. So, if you can pay the pre-set bail for what-

ever you're charged with, you get out of custody right

away, without waiting to go before a judge. Most jails

accept bail 24 hours a day. The jail may require that bail

be paid with cash, cashier's checks or money orders, but

some jails take credit cards (call first and ask). When the

case is over, the bail money is returned. However, in

some circumstances, the judge can apply the bail money
to fines or restitution (especially if the defendant used

his own money for the bail). Check with a local lawyer

or bail bondsman to make sure you know how bail is

handled in your jurisdiction.

Own Recognizance: Release on your own recognizance

is the same as a promise to appear, but it's granted by a

judge rather than by the police. The judge accepts your

word that you'll come to court, without demanding bail.

There is considerable variation in names for this proce-

dure: own recognizance (OR), release on your own
recognizance (ROR), personal recognizance (PR), etc.

Generally, release on bail or on your own recognizance

involves a degree of court supervision. The conditions

may include: restricted travel, stay-away orders, and

periodic reporting to a supervising officer.

In nearly all jurisdictions, minors are not entitled to bail.

If a minor is released while a case is pending, it will nor-

mally be on his own recognizance under court supervi-

sion.

PREPARING FOR A BAIL HEARING

A bail hearing is any court appearance at which you ask

the judge to release you from custody pending the out-

come of your case. It's still called a bail hearing, even

though you may be asking for release on your own
recognizance, rather than bail. Often, a bail hearing is

just part of a longer hearing involving other procedures,

such as entering a plea or arguing a motion. You can

have multiple bail hearings, and persistence pays off:

sometimes a judge finally decides to let you out of jail at

your fourth or fifth bail hearing. It helps, of course, to

present new evidence or arguments each time you

request release.

To be released, you'll have to persuade the judge that:

(1) you're not a danger to the community; and

(2) you're not a flight risk.

Certain factors make it tougher—and sometimes impos-

sible—to get out of jail. The judge is less likely to order

your release if you:

• have an outstanding warrant

• got arrested again while you were already out on a

promise to appear, bail, or OR

• are on probation or parole

• have failed to appear for court dates in the past

• have immigration problems

• were arrested for a violent crime

• were arrested with weapons in your possession

On the bright side, there are easy ways to improve your

chances at a bail hearing. The main task is to supply

your lawyer with proof that you're not a flight risk. Your

lawyer will be arguing to the judge that you have long-

term ties to the community, and therefore you wouldn't

just leave and never come back. So you (and the family

and friends who are helping you) should look for wit-

nesses and documents that might assist your lawyer in

convincing the judge that you won't skip town.
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Communicating at a Bail Hearing

Generally, your lawyer will do the talking. If you try to

speak to the judge without being directed to do so by

your lawyer, the judge will be annoyed. So, it's impor-

tant that you tell your lawyer about your ties to the com-

munity and any negative factors before your case is

called.

Although you won't be speaking, the judge will look

carefully at you, trying to tell whether you're reliable.

Therefore, your facial expression and body language

count for a great deal. Of course, if you were arrested the

day before, you'll probably be feeling upset, sleep-

deprived, and ill. But you'll only be in court for five

minutes, so for that window of time, you've got to pull

yourself together and look dependable and alert. Try to

tidy yourself, before entering the courtroom. Don't look

angry, even if you were wrongfully arrested. Don't let

your gaze wander, but keep your attention focused on

the judge. Don't cross your arms over your chest (which

looks challenging), but stand up straight and behave

with respectful dignity.
1

Remember, you're not allowed to fight your case at the

bail hearing. Your lawyer may point out weaknesses in

the prosecution's claims, in arguing that bail should be

reduced, but the judge won't listen to the story of what

really happened. The only issue being decided is whether

to let you out of jail; that is, what it will take to make

sure you come to court.

Witnesses for a Bail Hearing:

• relatives, especially parents and children

• employers or business partners

• landlord

• religious professionals (minister, priest, monk, nun,

rabbi, imam)

• teachers or professors

• counselors

The witnesses (and even the people who are simply there

to show support) should be conservatively dressed, not

wearing gang colors or t-shirts with slogans on them.

The people who speak or write letters on your behalf

must be able to say that they know you well, and that

you're a reliable person who will surely come to court

whenever you're supposed to. It does more harm than

good if a character witness says hesitantly, "Well, I kind

of know him, and I think he'd probably come to

court..."

Being positive and assertive is particularly important for

families who are trying to keep custody of a minor who's

been picked up for criminal activity.
2
Before a detention

hearing in juvenile court, family members should talk

with the minor's lawyer about how to convince the judge

to let their kid come back home. In court, the family

should firmly promise to help the young person follow

whatever rules and programs the judge sets up. If the

family members don't speak with confidence, the judge

may feel that they don't have enough commitment or

enough parenting skills to provide adequate structure for

the minor.

Documents for a Bail Hearing:

• deed or lease, rent receipts, utility bills, phone bills

(both current bills and very old ones, to show the

span of time you've been at this residence)

• employment contract, pay stubs, records of volun-

teer work (both current and old records)

• school i.d., school records

• proof of membership in community organizations

or churches

• character reference letters from: employers, land-

lords, religious professionals, teachers and coun-

selors (saying only that you're a reliable person who

will surely come to court, not discussing the case

itself)

• list of character references with phone numbers

• letters on doctor's stationery about any medical con-

ditions or appointments that necessitate your release

(saying, for example, that you're scheduled to have

surgery next week)

It's good to provide the original of each document (for

the judge), plus three copies (for the prosecutor, the

defense attorney, and yourself)- Obviously, it can be very

difficult for friends and family to run around trying to

1. This is a good opportunity to see whether you have any latent telepathic skills that might manifest during

an emergency. Transmit loudly and clearlv: "I am not a flight risk, I am a pillar of the community," or thoughts

to that effect.

2. In most jurisdictions, there's no bail for juveniles. So the family must concentrate on persuading the judge

that they will make sure the minor comes to court, since they can't just "ransom" him.

3. If family members feel they must yell at their kid, they should do it someplace other than the courtroom

or the hallway of the courthouse.
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assemble these materials while you're sitting in jail. It

makes a lot of sense to keep such papers organized in a

safe but accessible place, so that you can tell people

where to look.

Official Reports for Determining Release on Your

Own Recognizance

In some places, there's an agency that creates reports for

the court concerning the defendant's community ties, to

help the judge decide whether or not to release him on

OR. The people preparing these reports may be part of

the probation department, part of pretrial services, or

from an outside organization. Generally, they meet with

prisoners who've just been arrested, but haven't yet been

to court, and ask questions about address, length of res-

idence, employment, etc. They'll want phone numbers,

so they can call and confirm the information you pro-

vide. Naturally, cooperating with such a report is to your

advantage. It's helpful, if you've been able to call your

friends and family, to have them locate the phone num-

bers you'll want to give this interviewer. It's also impor-

tant to let people know that they should go ahead and

speak to whomever calls concerning the report. The one

danger here is that you, or one of your contacts, might

be talking to a police detective or other law enforcement

agent, by mistake. So make sure that the person who's

asking you questions is just preparing an OR report. The
individual should have appropriate identification, and

should not be asking questions about anything other

than community ties and character references. Unless

you're absolutely sure you're talking to someone who's

preparing an OR report, say the Magic Words: I'm going

to remain silent. I would like to see a lawyer. The worst

that can happen, if it turns out that the interviewer was

legitimate and you didn't answer his questions, is that

you'll have to get your friends and your lawyer to pro-

vide this sort of information to the court, instead of rely-

ing on the report. If you have a good support network,

they can be more effective than any agency in assem-

bling material to prove your community ties.

Last Minute Preparation for a Bail Hearing

If you're about to appear for a bail hearing and there's

been no OR interview and no time to assemble witness-

es or documents, at least ask your attorney to call your

relatives, employer, landlord, school, etc. That way, your

lawyer will be able to tell the judge that she's made these

calls and verified your address and that you're employed,

paying rent, attending classes, etc. There may only be a

few moments in which to undertake this task, so work

on getting the names and phone numbers ready to give

your lawyer.

WORKING WITH A BAIL BONDSMAN

Bondsmen make a living by lending people money for

bail. Normally, defendants (or their friends or family)

pay a bondsman 10% of the total bail for making this

loan. This 10% is the bondsman's fee—it's not given

back when the case is over.

For example, if your bail were $10,000, you'd pay

$1,000 to the bondsman. Then the bondsman would

give the court a "surety bond" for $10,000.
5 As long as

you made all your court appearances, the surety bond

would be dissolved at the end of the case. So the bonds-

man's profit would be the $1,000 you paid him at the

outset. However, if you skipped town and weren't

caught, the bondsman would have to pay the court

$10,000.

So bondsmen won't agree to make bail for just anyone

—

they look at the very same factors, positive and negative,

that judges consider in evaluating a defendant for bail.

Also, bondsmen much prefer to have a co-signor to the

bail contract. The co-signor is a relative or friend who

promises to pay the entire amount of the bail (reimburs-

ing the bondsman for the surety bond), ifyou go on per-

manent vacation. The bondsman is a surety to the court,

and the co-signor is a surety to the bondsman.

Before calling a bondsman, have all your information

ready (character references, phone numbers, credit card

numbers, bank account numbers, etc.), so that you can

make the phone call as efficient as possible. If you're call-

ing from jail, you may have very limited time to use the

phone, so you'll need to be well-organized (and this will

also be a point in your favor with the bondsman).
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4. Four states—Illinois, Kentucky, Oregon, and Wisconsin—do not have bail bondsmen. They still have bail,

but their legislatures have prohibited the business of making bail bonds. Some of these states do allow the pay-

ment of 10% of the bail, rather than the whole amount, but it goes to the court, not to a bondsman.

5. Surety (shoor'a-te), is derived from the same Latin root as the word "insurance." In this context, a surety is

the person who promises to pay a loan, if the actual debtor fails to do so.



Bondsmen often require collateral, in addition to 10%
of the total bail. The collateral is returned to whomever-

whoever provided it, once the case is concluded and the

surety bond is dissolved. Collateral can be a piece of

land, a house, a business, stocks or bonds, a life insur-

ance policy, a vehicle, or even jewelry. Some bondsmen

will only accept liens
6 on land or houses. It's important

to realize that collateral is forfeit if the defendant skips

town. For example, if someone's house is put up as col-

lateral and the defendant disappears, the house can be

seized.

Collateral can also be cash, which is aJways acceptable.

Cash collateral is money paid to the bondsman, beyond

his fee. The bondsman returns the cash collateral, once

the case is over (unlike the fee, usually 10% of the total

bail, which the bondsman keeps).

If defendants refuse to come to court or if they run away,

they can be arrested and kept in custody by the bonds-

men and their "recovery agents" (bounty hunters), who
then turn the defendants over to the authorities.

Note that most bondsmen charge an additional fee

(another 10% of the total bail) each year, because they

have to renew the surety bond. So if the case drags on for

more than 12 months, and many do, you might have to

pay the bondsman more money. Check with your lawyer

about alternatives, such as getting the bail reduced or

"exonerated" (terminated), or posting collateral with the

court. Start dealing with this at least a month before the

year is up, so that you won't be rushed.

Bondsmen don't always charge 10% of the bail as their

fee. Sometimes they can charge a lower rate, such as 8%,
if the bail is very large, or the defendant has a private

attorney, or is a union member, etc. The range within

which bondsmen can set their fees is governed by state

law. Definitely check with your lawyer if the bondsman

is quoting you a rate that's over 10%.

Bondsmen are licensed by the state in which they oper-

ate. If the bondsman's license number isn't on his busi-

ness card or paperwork, ask to see the license before

doing business (this is understood as common sense, not

rudeness). Make sure to read and keep copies of all the

paperwork you do with the bondsman, especially the

documents you sign.

When should you seek the services of a bondsman? The
answer depends on several factors:

• Can your friends and family can make bail them-

selves, instead of going through a bondsman? It's

possible to save lots of money this way, since the

bondsman's 1 0% fee is non-refundable—even if the

charges are dismissed as soon as the defendant gets

to court.
8

• Can a lawyer get the bail lowered? Most private

criminal defense lawyers will talk to you for free for

a little while, as both parties need to have some dis-

cussion to decide whether or not to work together.

One of the important issues to bring up is whether

the lawyer thinks the judge will reduce the bail. Say

the initial bail was $100,000, but at the bail hear-

ing, the lawyer gets the judge to lower it to $20,000.

By waiting for the hearing, you'd have saved a lot of

money. If you were making the bail yourself, you'd

have kept $80,000 from being tied up. And if you

were going through a bondsman, you'd have saved

$8,000 (because you'd pay the bondsman $2,000

instead of $10,000).

• Can you stand to stay in jail for a while? Generally,

to get the bail lowered, the defendant will have to

remain in jail for a day, or perhaps several days, until

the bail hearing. Some people feel they can stick it

out, while others need to be bailed out immediate-

ly.
9
Explain your priorities to your friends and fam-

ily, so they don't just assume what you'd want. If

their resources are really limited, make sure to tell

them whether to spend money on a bondsman, a

lawyer, or neither.

6. A "lien" is the right to take possession of a particular item of property, if a debt isn't paid. For example, if

a house is being used as collateral for a bail bond, the bondsman will "take a lien on the house."

7. People who put up bail or collateral really can lose everything when a defendant skips town. Too many

grandmothers have ended up broke and homeless this way.

8. Watch out, however, if you use a credit card to pay the bail. The interest rates on credit cards can be very

high, so it's important to pay the balance or get it transferred to a card with a low interest rate, if the case isnt

going to be resolved right away.

9. A little time in jail can be a golden opportunity to gather material for the best-selling book you plan to

write.
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REPORTING POLICE
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A great deal of police misconduct occurs, but goes unre-

ported.
1

This is a shame for several reasons:

• Reporting police misconduct is the first step in

stopping it.

• Reporting police misconduct may help a victim win

a lawsuit against the officers who injured him.

• Reporting police misconduct may help show that a

defendant in a criminal case was coerced by officers

to confess or consent to a search.

One reason many people don't report police misconduct

they've seen or experienced, is that they're not sure how

to go about it. The following material will help you pro-

vide clear and powerful testimony, if you're in a position

to report police misconduct.

There are three tricks to being a good eyewitness:

1. Learn in advance what categories of information

will be relevant in court, so you can catch the

right details. That's why you should familiarize

yourself with the Police Misconduct Report form

now (page 140).

2. Describe what's happening in words, while

you're witnessing it. By mentally giving a run-

ning commentary on the action, you make much
stronger memories.

3. Write down everything that happened. Don't

wait—do it immediately after the incident. If at

all possible, make notes while you're still at the

scene, especially about names and numbers.

Experiments have shown that our minds don't normally

retain very many details of our experiences. There's also

a myth in our society that when you see a shocking

event, it's branded into your memory and under the

right circumstances (such as hypnosis) you'll be able to

play it back, just like a videotape. That's rarely true. The
reality is that if you're very angry or afraid, your mind
stores fewer of the details that you're experiencing,

because your attention is divided. For example, it's not

unusual for rape victims to find themselves unable to

remember even their assailant's race or hair color. So, if

you're experiencing or watching police violence or

threats (which is naturally upsetting), you'll have to con-

centrate carefully to see and remember the details. You'll

do a much better job if you say in your mind exactly

what's going on while you're watching, the same as a

sports announcer. It might sound like this:

Now there's five, six, no seven cops, all piling on

him! They've got him pinned to the ground. They're

handcuffing him. Okay, they've rolled him over on

his back... and what are they doing? Oh, man,

they're spraying mace or something right in his face!

He's coughing and gagging. The cops keep on

spraying him, over and over. He's trying to twist

away, but they're all holding him down. Damn,
they've used up that whole thing of spray on him

—

nothing more is coming out! He's not breathing too

good either, he's straining for air, with his mouth

wide open and his head thrown back. . . Whoa, that

big cop just kicked him in the ribs!

If you have a cell phone with you, call a voice mail or a

message machine and record your play-by-play descrip-

tion. And then make a copy of your message afterward,

before it gets erased. Your "live coverage" could be very

powerful evidence, both in court and in the media. 3

POLICE MISCONDUCT REPORT

The incident report form on the following pages was

created by several lawyers, to help witnesses to and vic-

tims of police misconduct record what they experienced.

Naturally, no one will be able to answer every single

question on this form. The point is just to write down

all the information you do have, before it fades away.

And memories evaporate quickly. The best time to fill

out the police misconduct report is within a few hours

of the incident. Even by the next day, you'll find it much

harder to remember critical details. To do a good job,

you need to be familiar with the form before you witness

the incident. Otherwise, when it comes time to fill it

out, you'll be kicking yourself because you missed lots of

information that you could've collected, if only you'd

known it was important. So read through the police mis-

1. For more information on police misconduct and what can be done about it, see Appendix B: Suggested

Reference Material on Police Misconduct, page 182.

2. To learn more about providing accurate eyewitness testimony, see Elizabeth F. Loftus, Eyewitness Testimony

(Cambridge, MA: Harvard University Press, 1996). It's important to know which details require greater concen-

tration, such as: remembering the features of someone of a different race, noticing other facts when someone's

brandishing a weapon, and perceiving details during a stressful or violent incident.

3. Even if you do record the event using your cell phone, you must also fill out the police misconduct report

right away The questions in the report will help you remember material that you didn't happen to talk about while

you were making your recording. The written report and the spoken recording will each make the other stronger.

4. The lawyers who designed this police misconduct report form are: Katya Komisaruk, Osha Neumann, and

Bill Simpich.
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conduct report form now. Better yet, practice actually

filling out the form, using the material from the story

Protect and Serve (page 1 50) or your own experiences.

Afterward, look at the sample report (page 157) describ-

ing the events in Protect and Serve. If you take the time

to work with the police misconduct report in advance,

you'll get the outline of it in your head, so that when

you're at an incident, you'll know just what information

to seek out. (You can make photocopies of the form

that's in the book, or you can download a copy from the

Just Cause Law Collective website:

http://www.lawcollective.org/.)
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Privileged and confidential

POLICE MISCONDUCT REPORT

submitted to attorney in anticipation of litigation

If you don't know the answers to some of the following questions, leave the

box blank. It's okay if you didn't see every single thing.

Don't guess! Even one false answer can ruin your whole report, because people

assume that if one answer is wrong, then none of your answers are trustworthy.

If a question concerns locations or distance, go back to the scene and check.

ABOUT YOU

Today's date:

Name: Email:

Address:

Phone numbers:

ABOUT THE INCIDENT

Date of incident:

Time incident began: Time incident ended:

Exact location of incident:

ABOUT MEDIA WITNESSES
If there were reporters, photographers or videographers present, give names, descriptions,

phone numbers, emails, and media organization.

ABOUT OTHER WITNESSES

Description, name, address, email and phone numbers:



Privileged and Confidential

If the incident involved more than one police officer or victim, use additional copies of

this page. For example, if there were two officers, you would need one extra copy of this

page. If there are more than one victim or officer, and you don't know their names, call

them victim- 1, victim-2, victim-3, or officer- 1, officer-2, officer-3, etc.

ABOUT THE VICTIM

Name: Email:

Address:

Phone numbers:

Gender: Age:

Race: Complexion:

Height: Weight:

Hair (color, type, style): Facial hair:

Glasses: Voice (high/low. accent):

Marks, scars, tattoos: Disabilities:

Clothing:

ABOUT THE OFFICER

Name:

Organization:

Badge number: Rank:

Gender: Age:

Race: Complexion:

Height: Weight:

Hair (color, type, style): Facial hair:

Glasses: Voice (high/low, accent):

Clothing/uniform, weapons:

Vehicle (make, markings, license):



Privileged and Confidential

If the incident involved more than one police officer or victim, use additional copies of

this page. For example, if there were two officers, you would need one extra copy of this

page. If there are more than one victim or officer, and you don't know their names, call

them victim- 1, victim-2, victim-3, or officer- 1, officer-2, officer-3, etc.

ABOUT THE VICTIM

Name: Email:

Address:

Phone numbers:

Gender: Age:

Race: Complexion:

Height: Weight:

Hair (color, type, style): Facial hair:

Glasses: Voice (high/low, accent):

Marks, scars, tattoos: Disabilities:

Clothing:

ABOUT THE OFFICER

Name:

Organization:

Badge number: Rank:

Gender: Age:

Race: Complexion:

Height: Weight:

Hair (color, type, style): Facial hair:

Glasses: Voice (high/low, accent):

Clothing/uniform, weapons:

Vehicle (make, markings, license):



Privileged and Confidential

COMMANDING OFFICER

Name:

Organization:

Badge number: Rank:

ABOUT WHAT LED UP TO THE INCIDENT

What happened leading up to the incident? What was going on when police arrived? What

did the victim do? What did the officer do? What did they say?

ABOUT OFFICIAL ORDERS
Were orders given (to disperse, to lie down, etc.)? Who issued the order and what did they

say? Did you or others have trouble hearing the order? If so, why?



Privileged and Confidential

ABOUT WHAT HAPPENED DURING THE INCIDENT

What did the officer and victim say during and after the incident? Did you hear the officer use

swear words or hate speech (racist, sexist or anti-gay words)? Did the officer say anything

that was rude, unfair or untrue? What tones of voice did people use?

Did the officer ask permission to search any person or place (bag, car, home)? How did the

victim respond? What did the officer do then?

Did you see violence? Who was involved? What kind of violence was used (slap, punch,

kick, arm-twisting, chokehold, pepper spray, nightstick, gunshot)? How many times was the

victim struck? What part of the body was targeted? What position was the victim in

(standing, bent over, kneeling or lying down)? Was the victim handcuffed or being held

down?

(continue on next page)



Privileged and Confidential

ABOUT WHAT HAPPENED DURING THE INCIDENT

(continue from previous page)



Privileged and Confidential

ABOUT PROPERTY

Was anyone's property damaged or taken away? When and how?

ABOUT WRONGFUL SEARCHES OR ARRESTS

Did the officer search the wrong person or place (car, home)? Was the wrong person arrested?

Was there a warrant? What person or place was specified in the warrant?

ABOUT INJURIES TO VICTIM

What were the number and location of the victim's injuries (scrapes, bruises, cuts, sprains,

broken bones, bullet wounds)? If victim died, where and when did it happen?

Describe any ambulance or medical staff which came (name, license plate, i.d. number):

Name, address and phone numbers of anyone with photographs or videotape of victim's

injuries (during or after the incident):



Privileged and Confidential

Go back to the scene of the incident and draw a diagram of the area. Show where you were

during the incident. Show where the victim and officer were. Put in other landmarks like:

signs, parked cars, fences, benches, etc. Use arrows to show where people moved.
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WHAT TO DO WITH THE POLICE MISCONDUCT
REPORT

Always keep the original copy of a police misconduct

teport you've filled out. Make photocopies of your

report for other people as needed. Never give away your

only copy.

Deliver your information to the victim or the victims

attorney within a week. That way, if the victim has been

charged with a crime, his criminal defense attorney will

have a better chance of heading off the case. And if the

victim wants to sue the police, his civil rights lawyer

won't miss the deadlines—some as short as two weeks

—

for the first steps in a lawsuit ("giving notice of claim").

How you use the police misconduct report depends on

whether you're a victim or a witness, and on whether

anyone expects to go to court.

1. You're the victim. Choose (a) or (b) below.

(a) You've been charged with a crime and/or you're

thinking of suing the police.

You must be sure to give the report only to

your own lawyer(s). If you even show the

police misconduct report to other people,

it will no longer be protected by the attor-

ney/client privilege—and that would be

very disadvantageous in a legal battle (see

Maintaining Confidentiality, page 174).

(b) You're absolutely certain that you're not going

to be charged with a crime and you're not going

to sue the police.

Submit a complaint to the local police

review organization. This may be a private

community organization, it may be part of

the city or county government, or it may
be part of the police department.

Normally, such an organization will have

its own report form, usually much shorter

than the police misconduct report. Attach

a copy of the police misconduct report to

the organization's form, so that you pro-

vide as much detail as possible.

(Although police review agencies rarely

discipline police officers, your complaint

may be helpful to another victim in the

future. That victim's lawyer will seek out

past complaints, to show that the officer

has a history of abusive behavior.)

2. You're a witness. Choose (a) or (b) below.

(a) The victim has been charged with a crime

and/or is thinking of suing the police.

Give copies of the police misconduct

report to the victim and the victim's

lawyer(s).

(b) The victim is definitely not going to be charged

with a crime and is not going to sue the police.

Submit a complaint to the victim and to

the police review organization, see 1(b).

You don't have to be a victim to submit a

complaint.

a
O
a
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How to find the victim:

If you don't know the victim, try asking people in

the area where the incident occurred (neighbors,

workers, students). Be persistent. As a last resort,

leave notices where the incident happened (on tele-

phone poles, lampposts, fences, etc.), explaining

that you witnessed police misconduct and are will-

ing to talk to the victim. Give clear instructions on

how to contact you. If you leave notices, the police

may contact you, too, although you're certainly not

required to speak with them.

How to find the criminal defense lawyer who is rep-

resenting the victim:

If the victim has been charged with a crime, he

should have a lawyer, either a private attorney or the

public defender. First, you've got to get the victim's

name. Once you have that, call the public defend-

er's office and/or the office of court records, ^ and

ask: "Has a case been filed against ?"

(Remember to refer to the victim of police miscon-

duct as the "defendant," because you're asking about

someone who's been charged with a crime.) If a case

has been filed, ask for the name of the defendant's

lawyer. (Make sure you're getting the name of the

defense attorney, not the prosecutor.) Be polite but

persistent. Sometimes it takes a few days for the

charges to be filed and sometimes whoever answers

the phone may not be able or willing to help. So be

prepared to call back several times, or go to the

courthouse or the public defender's office in person.

(If the victim was arrested by federal officers or on

federal property, make sure you call the clerk of the

U.S. District Court or the Office of the Federal

Defender.)

How to find a police misconduct lawyer:

You want a lawyer who does mostly police miscon-

duct cases, not one who does a little of everything,

or who handles some other area of law, like divorces

or immigration. You can find a police misconduct

lawyer by calling the local offices of the National

Lawyers Guild (NLG), the National Association for

the Advancement of Colored People (NAACP), the

American Civil Liberties Union (ACLU), or the

local bar association. Don't give up just because the

first few lawyers say they can't help. If more than

one lawyer is willing to take the case, interview

them all to see which seems best. Usually, police

misconduct cases are taken on contingency. This

means that the victim doesn't pay her lawyer up

front; instead, the victim's lawyer gets paid only if

she wins the case—that's why police misconduct

lawyers are very selective about which cases they'll

accept. Your carefully written report may help con-

vince a good lawyer to take the case in the first

place, as well as being useful later on.
6

Note: If there is a court case, you must check with the

victim's lawyer before talking to reporters. Obviously,

publicity can be extremely helpful to someone who's

been victimized by the police, but you should work with

the victim's attorney to determine the best way to go

about this. You need to find the right journalists to talk

to, choose exactly what to say, and decide just when to

break the story. The staff of local chapters of the NLG,
NAACP or ACLU often has considerable experience in

arranging publicity for political cases. You may want to

ask them to work with the victim's lawyer on fine-tun-

ing the media strategy, writing press releases, etc.
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5. The office in which court records are kept goes by various names, such as: the clerk's office, the clerk of the

court, the criminal records division, the records department, etc. Be patient and expect to make several phone calls

before you hit the right office. Sometimes there's one office for civil cases and another for criminal cases. Usually,

the office has a counter or window, and if you go there in person, you can speak directly to a clerk.

6. When you're trying to get a lawyer to take a case on contingency, dress conservatively and be extremely

organized. The lawyer will be checking you out, wondering whether you'd be helpful in preparing the case and

believable in court. If you don't make a good impression at the first meeting, you may not get another chance.
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PROTECT AND SERVE
HERE'S YOUR CHANCE TO

PRACTICE USING THE POLICE
MISCONPUCT REPORT. IN THIS
PRAMATIZEP INCIDENT TWO
STUPENTS HAVE A BRUISING
ENCOUNTER WITH LOCAL LAW

ENFORCEMENT ANP YOU ARE THE
KEY EYEWITNESS. ANTHONY ANP

CECILIA ARE COUNTING ON
YOU FOR JUSTICE.
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Watch the video version of this story, to practice your witnessing skills in real-time! It's on the Just

Cause Law Collective website: http://www.lawcollective.org/.
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Cecilia: Jade Rivera

Off. Jones: Ben Sizemore
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QUESTIONS AND ANSWERS ABOUT PROTECT
AND SERVE

Why is it important to notice what was said and done

before the police began threatening or hurting the

victims?

Because you need to show who was at fault. The police

may lie and claim that they were just responding to

the suspect's being violent or running away.

Were Anthony and Cecilia responsible for starting

the incident because they said something disrespect-

ful about the police officers?

No. The right to freedom of speech means that any-

one is entitled to criticize the police. It's not illegal to

make rude remarks to a law enforcement officer. And
in this case, Anthony and Cecilia weren't even talking

to the police, they were having a private conversation.

What about the other witnesses to this incident?

Would they be helpful?

There were two other witnesses: a young man and a

woman. The man looked like he might be afraid to get

involved, and might have been drunk at the time

(since he's holding a bag with a bottle). The woman
seemed to be concerned about what was happening,

because Officer Smith tried to reassure her by saying,

"We've got everything under control here, ma'am!

Nothing to worry about!" However, she may have

been too far away to see and hear properly.

Nonetheless, it's absolutely critical to talk to both wit-

nesses and get their names and a way to contact them

in the future. (If you don't make contact with them at

the time of the incident, it may be impossible to find

them later.) In a police misconduct case, the more wit-

nesses, the better. If the officers lie about what hap-

pened, and it's your word against theirs, you really

need other eyewitnesses to back up your testimony.

Even when the other witnesses only saw or heard a

small part of what happened, if they can support what

you're saying, that will help.

If you're witnessing a police misconduct incident in

real life, how close can you stand? Should you talk to

the police or to the victim?

There's no law about how close you can be to the

police—you've just got to use common sense. Get as

near as possible, so you can see and hear details, with-

out being in the officers' way. Remember that you do

have the right to watch what the officers are doing

—

observing the police is not "obstruction of justice" or

"interfering with an officer." You also have a right to

talk to the police or the suspect. But if the police say

they don't want to talk to you, don't nag them. Don't

come up behind a police officer. Don't touch an offi-

cer or his equipment or his vehicle. And avoid quick

or sneaky-looking movements.

What about taking photos or videos of police mis-

conduct, like the person who videotaped Rodney
King being beaten?

If someone can hurry and get a camera, that would be

great. But if you're the only witness, it's better to stay,

using your eyes and writing notes—if you went away,

you might miss something important. Again, you

have to use your own judgment. If you have a cell

phone, be sure to call a voice mail or phone machine

and record a detailed, blow-by-blow description of

what's happening.

Aren't you taking a chance, if you report police mis-

conduct like this, that the police will come and

harass you?

Yes, that is a chance that you're taking. You could try

to report it anonymously, but lawyers, police review

organizations, and the media are not likely to pay

attention unless the person making the report is will-

ing to testify. If you do want to report police miscon-

duct, there are two things that will make you safer.

First, make sure that lots of people know that you've

made the report—that way, it will be clearer if the

police do go after you, that they're just trying to get

even. Second, get other witnesses to make reports, too,

because there's safety in numbers. Only you can

decide if it's a good idea for you to report police mis-

conduct, given the circumstances in which you live.

But remember, for things to get better, people have to

be willing to speak out. As a wise man once said, "If I

am not for myself, who will be for me? If I am only for

myself, what am I? And if not now, when?" 8

Were the search and the arrest unlawful, since the

officers didn't think Anthony and Cecilia had com-

mitted a crime:

Yes, the search and the arrest were unlawful. The offi-

cers didn't even have reasonable suspicion (the

amount of proof necessary to detain a suspect), let

alone probable cause (the amount of proof necessary

to search or arrest a suspect). The officers didn't think

Anthony and Cecilia had committed a crime, but just
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7. It would be illegal, however, to distract an officer who's in middle of arresting someone or carrying out some

other job-related activity.

8. Hillel Ethics ofthe Fathers 1:14 (c. 30 B.C.E.).
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wanted to check on them out of curiosity. Remember

that Officer Jones says, "Lets see what these kids are

up to." This statement is very significant, because it

helps show that the police weren't justified even in

detaining Anthony and Cecilia. This is a good exam-

ple of why it's important to notice what's said before

things get ugly.

What about when Anthony spat or when Cecilia ran

away? Were those actions illegal?

Anthony's spitting may well have been illegal, since in

many areas there are laws against spitting on the side-

walk. Cecilia wasn't breaking the law by running away

since the police didn't have a legal reason for detaining

her. (If the police actually had a valid reason for

detaining her, then running away would have been

illegal.) Legal or not, spitting and running were

provocative in this situation. However, even if

Anthony and Cecilia had committed serious crimes,

the police weren't justified in hurting them as they

did, or in using hate speech.

Did the police use excessive force in dealing with

Anthony and Cecilia?

Yes. The police are only allowed to use force that's in

proportion to the force used by the suspect, and only

in order to restrain the suspect (or defend themselves)

during a lawful detention or arrest. If this had been a

lawful detention, Officer Jones could have dealt with

Anthony by turning him around and handcuffing

him, but Jones shouldn't have slapped Anthony. Nor
should Jones have jabbed him with a nightstick just

for calling out to Cecilia. And if Cecilia had run away

from a lawful detention, it would have been reason-

able for Officer Smith to grab her and handcuff her.

But he wouldn't be entitled to use a chokehold on her,

or whack her on the back of the head while he was

handcuffing her.

Was Officer Jones's demand to search Anthony's bag
legal?

No. The police officers didn't have an adequate reason

to suspect Anthony and Cecilia in the first place,

therefore the officers weren't entitled to search their

bags. So Anthony was right in refusing to let the

police look in his bag—but he might have expressed it

in a less challenging way It's an advantage to say it for-

mally such as: "I don't consent to your searching my
bag." That signals to police and lawyers that you know
your rights.

Was Anthony guilty of resisting arrest?

No, Anthony was entitled to object verbally, and he

didn't resist physically. It was legal and sensible for

Anthony to exercise his civil rights by refusing to

answer questions and refusing consent to search his

bag.

When the police used the words, "nigger," "faggot,"

"bitch," and "fuckin' beaner," was that misconduct?

Yes. Using this type of language is always against

police regulations. And such words would be impor-

tant evidence that the police were committing an act

of racial discrimination and/or a "hate crime."
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SAMPLE POLICE MISCONDUCT REPORT

Privileged and confidential

POLICE MISCONDUCT REPORT

submitted to attorney CUrOL Dc^mw in anticipation of litigation

If you don't know the answers to some of the following questions, leave the

box blank. It's okay if you didn't see every single thing.

Don't guess! Even one false answer can ruin your whole report, because people

assume that if one answer is wrong, then none of your answers are trustworthy.

If a question concerns locations or distance, go back to the scene and check.

ABOUT Y OU

Today's date: ^y, jD7i

Name: a** s-0i. Email: ^a sn^V .^m

Address: „„,, ^i «* i*u4v„pJ,-.< wD ln^
Phone numbers: (urfm-^o

ABOUT THE INCIDENT

Date of incident: ^/,/ej

Time incident began: M50 . w ,

Time incident ended:

Exact location of incident: ln u,^ j fu,„ „.a . r\J™,
?
„\;, r-jU .sJ.,,.1. !»«,„ a,w« a. m^J^ up

ABOUT MEDIA WITNESSES
If there were reporters, photographers or videographers present, give names, descriptions,

phone numbers, emails, and media organization.

y\oV\t. ore-stJKr 4-

ABOUT OTHER WITNESSES

Description, name, address, email and phone numbers:

Ja^ow P«JL* thov*T-\&** pe-raca-i) male,, »*U.i+e^ r^iJ^+v/frn-H**-/ C', \So \\ts., brwwn. c***^ c4>llA*--le*\*m

h«<r, rt» «J»J«t-6, li«kf rutffwllfc. Ce.n4-a.cl -HwnuA F*.44c<- Si U, £f, T«^e^p« +K«~ lJorU«r Ctur-cU,

lf+e> AJAiJe*! <£k, r
v>e.+rw>c4lj WO i^>aio, 'lei-) ii*->2_'ri.

K^g- F«>rvii^.i C+e^cKevr «(- MKS) -pe*»i«Je-, vUi-U-, ~i'J--mir4i«i, J'3", ilo lltf., b|«.c.lc -sk«<4.Uevr-

lenaKv kaic, no ftldists. G>id>xt "tfv»u"4k PVbwJ.i'.J R'«k 5civool, lt-oo Ri^e*o. 5+., M«.4»T.<)»[i
vt WO KO30,
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Privileged and Confidential

If the incident involved more than one police officer or victim, use additional copies of

this page. For example, if there were two officers, you would need one extra copy of this

page. If there are more than one victim or officer, and you don't know their names, call

them victim- 1, victim-2, victim-3, or officer- 1, officer-2, officer-3, etc.

ABOUT THE VICTIM

Name: a*Ui„..,i Email:

Address:

Phone numbers:

Gender: ^j^ Age: all „j_ „

R-3Ce: Pt-friruxM f\n&>r\r^*\ Complexion: J^t,

Height: wr Weight: )to

Hair (color, type, style): yA ,L. M(n . ^ <IA Facial hair: h,„.

Glasses: n„^_ Voice (high/low, accent): cj^^ ^^J-

Marks, scars, tattoos:
ho(lfi. ^c. Disabilities: HoM„ ^u^.

Clothing: lwlo4*- +-JM1-1; b«A«iA -(iuUJ i>|u£- jeA^vi-, intAiters, Oc^cXlocucJU^

ABOUT THE OFFICER

Name: ?,„[> j-*,^

Organization: m ,j^ | u pj^ n^*4-«,J-

Badge number: s^g?. Rank: X,| „#,^
Gender:^ i

Age. fnii-TWt^nV^

Race: w^ Complexion: ,^ilu.m

Height: L
> Weight: ^

Hair (color, type, style): JUL \*»^
s

*LjJJ.,4J- Facial hair:^

^

Glasses: noK{. Voice (high/low, accent): ^^ ^^f
Clothing/uniform, weapons: AJ, kL.. ..-$£** «-.. U™

\3

Vehicle (make, markings, license):

2
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Privileged and Confidential

If the incident involved more than one police officer or victim, use additional copies of

this page. For example, if there were two officers, you would need one extra copy of this

page. If there are more than one victim or officer, and you don't know their names, call

them victim- 1 . \ ictim-2. \ ictim-3. or officer- 1. officer-2, officer-3. etc.

ABOUTTHE VICTIM

Name: c~Ai~ Email:

Address:

Phone numbers:

Gender: -L^L Age:
fl L,4- i?

Race: U-W Complexion: ^j^
Height: 5 v* Weight:

,30
..... . . bl«.clc, ve*M <mjt\ia,

Hair (color, type, style): tj ataJ ^k-uU« L.J4, Facial hair:

Glasses: „.... Voice (high low. accent): ^kf i^ul, ^^A-

Marks, scars, tattoos: hMnr_ „UI U,. Disabilities: W/W1._ ^,Ut

Clothing: J^Xt, +-Al*-|-, *ra$ k.edeJ sweJsklrl- -ktJ d w^i-s^ -kJ*J iU&- jto*-*-, •**«.«. Kers,

o
III

ABOUT THE OFFICER

Name: s^My

Organization: ^,-U^lu p„l,w D^-U,^
Badgc number: 5 32^

Gender: ^[,,

Race: UU;V

Height: ^^~

Hair (color, type, style): U^lJv^tt-.A^

Glasses:
f »frUaa"

Rank: AJ Jfi«
-f

Age: „J_4-^,

Complexion: ^J^,

Weight:
'fee

Facial hair: tvwr

.

Voice (high low, accent): c^J^ , ec^«r

Clothing/uniform, weapons: jaJ z I>L..^Lm
- 3
^ U.U,

*$-

Vehicle (make, markings, license):
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COMMANDING OFFICER

Name:

Organization:

Badge number: Rank:

ow
(A

ABOUT WHAT LED UP TO THE INCIDENT

What happened leading up to the incident? What was going on when police arrived? What

did the victim do? What did the officer do? What did they say?

-rjltlrui. 4» ft*ccl> e>H\er. d^froc-ri >SmHi> ou*A Jo>tu- wtrt- Wo-llOna «^-rcAS "ttv«- sTYt^X

•-ft uj3 T». Ai-vfUwKu «*U. CteAll*. W*Ytf- \e-mrJvv\ wi-fU V^tAf DcuMs ajieUnST THC- >jJ-A.ir

r<01/^,

«-»vswt*<-c-
/

7»u ^cr «-<^4-s. '»>* e<w» *ee-. Wft-'re, lu^r k<»ied»\n over -rtaUlnci. n<\a C^-ciVa.

m. 'twere--'? * And AnH\ei*u (u^^e-rei, */Haa\
;
I do'^r asTTa. <sk^i-j uou-kv£?fUi

t» UUfH"
1'

Ul ABOUT OFFICIAL ORDERS
Were orders given (to disperse, to lie down, etc.)? Who issued the order and what did they

say? Did you or others have trouble hearing the order? If so, why?

Jev\c^ 4blJ AivHvxmJ 4e> j4o.m Pvcf -fW«- 4li^tj. 5vnrHv 4t>U C^cUf^ "Hold in

lrr W«-S t&-5^ T6 KtoJr CA, tru4in'»u» beco^use^- TVt«*it- wm+- n.o Tr«cOT«- ecr oily txj^a. no o*«-

Wa-s ""M^Wna ohm ru>t«e. e>vur ir\ "fkt- <5eJ\.ool 1A<M-<l,



Privileged and Confidential

ABOUT WHAT HAPPENED DURING THE INCIDENT

What did the officer and victim say during and after the incident? Did you hear the officer use

swear words or hate speech (racist, sexist or anti-gay words)? Did the officer say anything

that was rude, unfair or untrue? What tones of voice did people use?

Did the officer ask permission to search any person or place (bag, car, home)? How did the

victim respond? What did the officer do then?

Did you see violence? Who was involved? What kind of violence was used (slap, punch,

kick, arm-twisting, chokehold, pepper spray, nightstick, gunshot)? How many times was the

victim struck? What part of the body was targeted? What position was the victim in

(standing, bent over, kneeling or lying down)? Was the victim handcuffed or being held

down?

MfiA/rt-a rc«ili» Inri-hrred, »»*r 3or\ei Jvutt ariivAtd ojh.6 a.^kei, Vow. tUIkK u»ort-

pr^TTu 4**ajn, d«7*\T yo- nlaaw?" Awrkonu lo^lce^- WJ^J ek she^-V^a ojnA Saja,

Wka.1 Aid Uou. sajui. 7 D-wvf wbedu i0Ai -\Ug3~ sUIt Tb IMe-l. Jokc_s -U.»lc <x ^f heaj-e-r "Th

Ar\-Hv«»\.u «*d or&CArtA, 'S\-iujl p*k* A*J A»vHv«tuj Y^pli^A, 'AWx, I aJrv-r ^-tbojiIm'

rtt>wke/rfc-. I J»*v4- yf~ 4* cL> wkarr u^m. -i«-w, 'c-«.uj&. I wokSivr aol*' noTKi** wr»na-

~Vni#\ Tcm<*-6 rta.<J\«^d otcr wi-rk k>3 leTT k«-«.<J <uv<1 artJokti- *»_ ku»j*.<nxJ <jf" Ai^th^iiui-

va ciwac, io "fWt-lr -(i-C-e-4- uJftvc. *l»©uT~ I 2-* aJJa*T. Oem«-S JoJa, WUc-rv I

'tfkju^ put/ I >«\M^ M""-*" I'Tilt- -f»jaa^r <^SS v^faJukS ^^3" K«*«. lAJfH\ »*£.'. AKTUohu

u», tur" vXohas k«.J k}r-\ «wAe<l oajcJu. ^x^u^J•^^^ -jke- rajUfba.T»-u)r\a -Tt> Ii

TjpK<ts saJJ ^.Wftkr J^ Ak-H«»«*m's •™^) /
You. oar (\ 9u>\>\t~\ u/wtv. **, kvi«/»«^7

wLo kojL-k i«J<J AAjwTWrva 00.0k/ TUnati Kiy ke«J ail ik*- Ujo-+i "k*. T^*- l«T+~ «^<i •sp<T

*>K -Kvc y-pu^U. AkA ~3ovuus iSlaJjoeA kj»*i Lorvut) Wi-rK ki-S rtajkr kw\<i/ »<"-Lk<**v<ii»v>

AirfkcWM ka*-d o*cjto&S -fk«- -tax*..

At" -fki-S j>«titf, Ot,cA\a., wko Wa-S J"A>v.«ii*ui \iufT T» A rrmonu'-s dakr, TVifcJ Tt> aerauuiu,

6kt sVjw-tjkI 4© ricn ckctoss Tkt- ^Xrt^t, <wuJ 6^'i-fk or&ereA, '\r\o\A rrl 6c*4liv
<>. k«^ri

on l-u/mtnA «»\<J <5>^'i-K cl^tttJ K«*) yt-lbna, 'Coi^ve- o«.«-U. Utre-^ uou. u4Ht- bi'+Ua
J He-

IhvU. -vctce. (wkevt- 1-1" ^te^ns a.bujyiW, bw rke. o^s mfc=re»-s). He a^a-bbt^ her a>v<l ^ke-

Oj^re*s Kfc*- TK^caJ. £kt- *ncjc aacaJrva n^tie^/ iKmi ojjtared -fc> pa&s

(C*<i- sLcT OJTKd skt- Ia;<i_£ kA^Jt\A lli^lu \r\ <S^-\uJs ajru^s
. Ht- U(«J We*-

or\ rut* -\tu-e-.

ottr— ker- e«4u v

(continue on next page)
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(continue from previous page)

nolafi-u* r\Xs b«CTT>r\ ]/\.ori-2-o^ToMiA iWcue-i up auxafr^ST Awihonui c-ke^T, *o tKoJ" AwHicku

|Pinr\e-o o.««4ia.^t "ike- r«J If vs. 6u.t ArcmoM-u w^j i*jo.-rekfr\a wk«o~ ^r-vrrk wol^s

-Ti Ge~c\\\e^ a.cre>«sS -ike- •STY ĉ e>/
iX*T.£i ke> lievll«-d cuT, ^Tfcp ',

'ouiye-- nu-rkv
»\A

WW
<L 3
kejr\ •Jok\fc-S &edd, I "tkeUftkr X -fbld Uou. 4& >*t1jlu ew.fi A*d k«- "rjjok. kis bo.T»w

id- ioJ>be.d ""*«- «*« e»r H" re^lL r\*jrl a*vJ -fousf fh-Tfe AKikonuU be-Ily. A*vfke>KLj

n?Aj\ta (u\i <Jow_bleJ Up, Tk.e*\ i<v\lt -f» K*5s K*vee4-. Jong-s pu..sk«-d m»

l4- ke-- iva_~S l3'*3 fft-oe- d^u/h "iKc^l KK\e-rf £>H Wi bo_tk «^j» WecnC cvsXeA k«'»

^le-a-nwkue-, Ccc-i |f a. u/oke— ou> U/Uile- -Sr^ifU iVO-s koMUfle-utvi »va he-r, Sir-iifk k«J rite

HWCT l(r»fc«- ir\ fk*- <f*iall of Ue+- ba-cK, Arvd fine, ^cud, 'GieT <3vT i^tel 6»nrrk

s-l-nutxl w kerne- k«-iv<us, e-ufrVru*. ke>»- lexf k>A<l ^*vd »so_iji|r\a, Skuf up. As ke.

pwilej ker rJ*KT" kajvi bauJc, C*-<AWa. UejfalA, Pl«-oi-£«_ CT^T cr^fl Yc7u!|r«- kudMa

****-*. £rn!-rk -hnuske-d cttrttirA kevr cm\cl .SnoJJfle-d, X Sajd vskicf- uj3, Uoia. ~vu.<Xcfr>''

D*<vnaY-] ln.e*i, vsftll KAc-eilrua »r> ke^ he- AKMoxJiAO ker one*- on 4ke— b<x^U *"

fk«- kcaj U/lfk kis rf<\kf ka*\i. He- puileJ ke-r Tfa ke* -fe^T, fW*\ u/alk^-i ke>r

Doxvk Tt> wkevr*- ^Jeri*tf iv&i ctctTi'rNa /\"Tf*ve>nu, fkv -tv-d^4- «T" f^c&r^ H-8. A3 ikfcu

And ^rMJ-fyv S'uii, 'Wtil^ X inxio^ yeul'l k».vt- plfc*d-Li dT -nVte. «,T Ju-vit- td -riaicr*-

iT over. You C<u\ STcun ow CoiaiicU-r/rva wk«.r c*k<-v4^S or UaViAa «. bia i~io>-cHi aj^o <v

DokJ (Wi+uxie-. Tkfcw. -Hit. otkc&ns ruje- Ocflk UiJ^ kn&eJ *k\ -|k«- «sid(&w;«Jk. ^W[c-"liifcu

i^ftH-eJ 4771- a. V(W\ 4zj p/c-U. ike^i up.

X c^ivld s*€- ftve^rurkina re«\llu wtll bec«.iL«e- X w«.-s <»nlu IS*- zo' «wiu -fr "*! «<JI 'H\«
-

Wou5 oy' 1^ "!• If w«u fv. cIcAt Jay «*i<J -fke**- k/u« nt> Tre.ts or t^rs blocUi'v^ wt s/lcw.

J«..s<j*\ PfcJla/ ^*«/ eA/e^w-Hv(KiJi^-lT>o. Ht- WM .si4lir\«< on^or^ •s-re-ivs <4)<ncr I5'4r»r>i T>»e-

evrrnuvc^- -(f ftoor-i 1243. He- w*« <Jrir\lG'nci -fror'i a bottle-- "B\«.-h w«^ In » P*^ t/r Oaa, Dwf MeV

66€^t-J pe^+fctj-[u Cokere*rr u/ke*i I -f-allffci 4p k/m. He- WouStrr cerTTV-Je-J or jlx-rrt'WJi kte

&Pe^e-n «r *ll. Jvare- rvurview ^<iw mux-k d-t wri«cj- na-paes^c, -r»c>. >Sl^«. we>^ «.crio«5 ike-

svkaJt 4ron I^i>ot*i 12.6, ojaooo-" u^>' 4r»r-i An|ka»vM »*vJ ToHe-j-, bi>4- onlu 'S
7 -nroro

wke*t- ^>«vi4k wo^s cLu?Wru\ Ceoibo.. AfW ktJ ckHsxi Ce^liV cu\.i -feX^n l^e^ loacic

across, "ike- -STre^r; 5r-irtk no4iceJ Hurvf^w tA*crek)iAa rur^i <trx<J CAlle-J 4* ke-r; \dai**^

a.a\- e^eA-iAijna uj\der c»»nre.I kere-, i*\oiw'<wn! M»fkfna 4t> voorriA o.bouT~!

o
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Privileged and Confidential

ABOUT PROPERTY

Was anyone's property damaged or taken away? When and how?

ABOUT WRONGFUL SEARCHES OR ARRESTS

Did the officer search the wrong person or place (car, home)? Was the wrong person arrested?

Was there a warrant? What person or place was specified in the warrant?

wK«r i««l£ In ArtHve'Hi** on^M., bu-f Jm\s \bv\*~ cr
-
Voice— l'^vov-o«— rr >s*?u*\a. UlCt- a>\ oni«r; plu-* "

vJ Sr-irfn &flL«VOl "3 In 4vt*\.T" cT Tw*- Uii-r io "K^tA c^tJcWr

ABOUT INJURIES TO VICTIM

What were the number and location of the victim's injuries (scrapes, bruises, cuts, sprains,

broken bones, bullet wounds)? If victim died, where and when did it happen?

TVit- se-coHO iWuru hiadi- ft)
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Describe any ambulance or medical staff which came (name, license plate, i.d. number):

No ojwoxAcJho^ or Mescal -stxtt ^.hevoe^.
*f.
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Name, address and phone numbers of anyone with photographs or videotape of victim's

injuries (during or after the incident):
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Privileged and Confidential

Go back to the scene of the incident and draw a diagram of the area. Show where you were

during the incident. Show where the victim and officer were. Put in other landmarks like:

signs, parked cars, fences, benches, etc. Use arrows to show where people moved.
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CHAPTER

WORKING EFFECTIVELY

WITH LAWYERS
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SELECTING A LAWYER

If you're shopping for a lawyer, it's chancy to rely on

advertisements from the yellow pages, billboards, or TV.

Many good attorneys don't advertise at all, but just get

clients by relying on word of mouth. So try getting refer-

rals from:

• friends and acquaintances who've used particular

attorneys and been pleased with their performance;

• other attorneys—most lawyers have a good sense of

their local colleagues' reputations, at least in their

own area of practice;

• bail bondsmen (though bondsmen may just be

returning favors to attorneys who've referred clients

to them).

Referrals from county bar associations aren't necessarily

of much value. Many bar associations simply charge

attorneys a fee for putting them on the association's

referral list, and don't sort the members according to

quality. So when you call the bar association, they may
just be referring you to whichever attorney is next on the

list as they rotate through all the names.

When an attorney says that she's a "state certified spe-

cialist" in criminal law, that's significant, because it

means she's met extra requirements established by her

state's bar association. Certification as a specialist usual-

ly involves passing an exam, taking additional continu-

ing education classes, having practiced that area of law

for least five years, and having done a substantial num-
ber of serious trials. States that certify lawyers as crimi-

nal law specialists include:

Arizona New Jersey

California New Mexico

Florida North Carolina

Idaho

The National Board of Trial Advocacy also certifies spe-

cialists in criminal law. Their website, from which you

can obtain referrals, is: http://www.nbtanet.org/.

Don't be overly impressed by criminal defense attorneys

who claim that they're better because they used to be

prosecutors. Connections with the prosecutor's office

don't necessarily produce better plea bargains—that has

more to do with the experience, personality and negoti-

ating skills of the particular attorney. And if you're going

to trial, you may be better off with a former public

defender, who will have had lots of practice actually

defending cases, as opposed to prosecuting them.

Being a member of various professional organizations

usually isn't significant—it depends on how many sets of

membership dues the attorney is willing to pay. Neither

is it very important which law school the lawyer attend-

ed—what counts is accomplishments while practicing

law.

Nearly all criminal defense attorneys give free consulta-

tions. It makes sense to interview several, so that you

have a choice. You might want to ask how many years

the lawyer's been in practice and how much of that was

spent doing criminal defense. It's also good to know how
many trials the lawyer's done, and how many cases

involving your charges.

If you're having trouble deciding between two lawyers,

try asking whether they would be willing to work

together, sharing the fee. Assuming they get along, both

of them may prefer such an arrangement, because they

can strategize together, and then each can focus on the

parts of the case he does best. Besides, attorneys like to

have a partner during trial, a process that always involves

a great deal of work and stress.

When you interview an attorney, make sure you're clear

on exactly how much money you'd be paying if you

hired her. Criminal defense attorneys are normally paid

a flat fee in advance. They don't take cases on contin-

gency and rarely charge by the hour. Often, a criminal

defense lawyer will charge half the fee if the case settles

(through a plea bargain or dismissal), and require the

second half of the fee only if the case goes to trial. Some

attorneys break the fee into thirds in felony cases, when

those fall naturally into three stages. Most criminal

defense lawyers also expect the client to pay separately

for "costs," such as travel, investigation, experts, etc. All

this should be in the fee agreement (contract)—do not

sign it until you understand every single part of it.

WORKING WITH A PUBLIC DEFENDER

As you remember, you have the right to an attorney and

if you cannot afford one, the court will appoint one for

you. This means that each jurisdiction has to make

arrangements to provide such lawyers, usually by main-

taining a public defender's office. There will also be a

system for supplying additional lawyers when the public

defender's office has too many cases or a conflict of inter-

est. In this situation, the court will typically appoint an

attorney from a panel of private lawyers or a designated

law office. (These might be called "panel attorneys,"

"conflicts attorneys," "court-appointed attorneys,"

"alternate defenders," etc.)

To get the best possible service from a public defender,

you need to understand the breed. First, there are easier

and more profitable positions for law school graduates

than working as a public defender. There's a myth that
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being a public defender is a kind of internship or

mandatory service period—some people even imagine

that you have to be a public defender first, in order to

become a prosecutor. The truth is that getting a job in a

public defender's office can be highly competitive in

some areas of the country—many offices can take their

pick of the top students from the best law schools, and

there are sometimes several hundred applicants for a sin-

gle position. Few public defenders ever switch sides and

become prosecutors. People who become prosecutors are

usually either law-and-order types, or beginning lawyers

who just want to get lots of trial experience quickly.

People who become public defenders normally take the

job because they really want to help low-income people

and keep them out of jail.

This isn't to say that there aren't public defenders who
are incompetent, lazy, or mean. It's just that you're as

likely to encounter bad private attorneys as bad public

defenders. The real difference between public defenders

and private attorneys is the number of clients they han-

dle. Public defenders have huge caseloads, much larger

than that of private criminal defense attorneys. Also,

public defenders' offices have relatively limited budgets

for hiring investigators and expert witnesses. So most

public defenders can't give their clients as much person-

al attention as they'd like, or prepare every case for trial

as well as they'd prefer.
1

You'll usually see the public

defenders in court with heaps of file folders stacked on

the defense table, each of which relates to a different

client who must be taken care of that day.
2

So your mission, if you're working with a public defend-

er, is to make it clear that you're a client who can really

be helped, someone who's worth extra time and effort.

Here's how to do it:

Make a good first impression: Public defenders are

used to assessing people very quickly—they have to

be, because they often deal with dozens of clients

every day. You may have only a few minutes to prove

that yon are a person who deserves special attention.

Be polite: One of the tougher aspects of being a pub-

lic defender is that most of their clients are dubious

about the public defender's skills and motives. In fact,

some clients are downright rude. This is understand-

able, since most people aren't at their best when

they've just been arrested, spent the night in jail, are

facing criminal charges, and are stuck with a lawyer

they didn't get to choose. However, it won't help you
to take it out on your public defender. You've got to

make nice if you want the best service.

Show that you want to win: Because most criminal

defendants feel helpless and confused, many of them
end up appearing rather passive. And a client who
seems not to care isn't likely to inspire his public

defender. Whether you're looking for the best possible

plea bargain, or hoping to win at trial, you need to

demonstrate to your lawyer that you've got the energy

it takes to do the job. Look earnest. Show that you've

got both fighting spirit and self-control.

Dress conservatively: Your lawyer will be wondering

whether you have good enough judgment to perform

well at trial, and one indicator of this is what you wear

to court (assuming you're not coming from jail). You

should put together an extremely conservative out-

fit—the kind you'd see on a bank teller. Don't dress in

casual clothes like baggy pants, jeans or t-shirts. Don't

have on anything at all sexy. Women should wear only

a minimum of jewelry and men shouldn't wear any.

Leave out piercings other than earrings, and take off

any removable tooth decorations, like gold fronts.

Don't get drunk or high before court or meetings:

Court hearings and meetings with lawyers are stress-

ful, so sometimes people take the edge off their dis-

comfort by self-medicating. Your lawyer will almost

always be able to tell if you're in an altered state. And
he's likely to feel that if you show up to a hearing or a

meeting that way, then you must have a really severe

substance abuse problem that would make it pretty

hard to work closely with you or get through a trial

successfully.

Help with the work: Most defendants don't do much

to help themselves, so it may take your lawyer by sur-

prise that you're ready to dig in and work on the case.

If your lawyer's doing a good job, she'll explain what

you can do to be of genuine assistance. Ask whether

she'd like you to take on any of the following tasks:

• Create a list of potential witnesses (eye witnesses

and character witnesses). Supply complete address-

es, phone numbers, and background information

about each individual, with good notes about what

the witness can say on your behalf. (See sample wit-

ness list, page 171.)

1

.

This applies to most public defenders working in county or state courts. However, federal defenders, who

represent low-income defendants in federal court, have fairly reasonable case loads and resources.

2. On the bright side, public defenders become quite familiar with the local judges and prosecutors, and can

make very accurate predictions about how they'll behave.

3. This isn't meant to cramp your style or stifle your soul. If you're a criminal defendant, the courtroom is hos-

tile ground—and in enemy territory, soldiers who want to survive wear camouflage.
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• Make a time-line of what happened, with dates and

times of day, as appropriate. (See sample time-line,

page 172.)

• Draw diagrams of the scene of the incident, with

actual measurements, if possible. (See sample dia-

gram, page 173.)

• Set up an appointment to sit down with your lawyer

and go over the police report page by page, looking

for contradictions and lies.

• If drug or alcohol treatment would be useful to you,

research local programs and interview with the ones

that seem best. A letter of acceptance from a treat-

ment center may be of great value in getting a good

plea bargain.

• If you anticipate pleading guilty, especially to mis-

demeanor charges, look into non-profit agencies

through which you might do community service.

Get a letter from the organization saying that they'd

really appreciate your help with a particular project

or task.

If your lawyer doesn't look impressed by your first

efforts at making a witness list, time-line, or similar

notes, get her to tell you what has to be done to fix

them. Write a second draft and show it to her again.

This is a learning process—you're not expected to be

great at it right from the start. Also, delivering a new
(or revised) document to your attorney once a week is

a good way to keep her focused on your case.

If you're not in jail, do whatever it takes to type your

notes to your lawyer, instead of writing them by hand.

He'll understand them faster and better that way. You

want him to spend his time working on your case, not

deciphering your handwriting.

Read over the section Having a Productive Meeting

With Your Lawyer, page 170, and bring this book

with you when you meet with your attorney. Ask
questions and take notes. If your lawyer doesn't think

the questions are relevant, find out what she feels you

should be concentrating on.

Note: all of the above suggestions apply even if you've

got a private attorney. You'll almost always be happi-

er with the results when you work closely with your

lawyer and take an active role in fighting your case.

HOW MUCH TO TELL YOUR LAWYER

Naturally, you want to give your lawyer as much infor-

mation as possible, so that you get the best legal advice;

but how you say it is critical.

Here's the problem: If you tell your lawyer the story of

what happened, and then in court you tell a different

story, it may appear that you've committed perjury (lied

under oath). And if your lawyer knows you've commit-

ted perjury, he may be required to inform the judge or

else immediately withdraw from the case (which in itself

lets the judge know that you just committed perjury).
4

Fortunately, you can avoid this conflict of interest by

choosing your words carefully and being alert while talk-

ing to your lawyer:

1. Don't insist on telling your story right away—let

your lawyer guide the conversation. Most lawyers

have a mental outline of how they want to conduct

the interview or meeting. Your lawyer will absorb

your answers better if she gets the pieces of infor-

mation in the order she has in mind. For example,

many criminal defense lawyers like to start by going

over the police report with you (so that you can

respond to the accusations), before hearing your

account of what happened.

2. Your lawyer may structure his questions very care-

fully, so that you can give him needed information

without eliminating possible lines of argument. So

listen to the exact wording of the question; answer

it precisely; then stop. (Don't worry about giving

too short an answer. If your lawyer needs to hear

more, you can be quite sure he'll ask a follow-up

question.)

3. When you ask questions or want to add informa-

tion your lawyer hasn't asked for, do it in the form

of a hypothetical question. The easy way to do this

is to start your question with the words,

"Hypothetically speaking. .

.?"

4. If your lawyer interrupts you, try to figure out why.

It could be that he's just being a jerk, but possibly

he's trying to keep you from saying something that

will limit your options later on.

168

4. This is more of a problem for low-income people who are relying on a court-appointed lawyer, such as a

public defender. Clients who've got enough money can always switch lawyers before trial, if they find they've over-

shared.

Although in general your lawyer must keep your secrets (see Maintaining Confidentiality, page 174), this

does not apply if you lie while testifying. If it's discovered that a lawyer knew about a client's perjury and failed to

report it, the lawyer could be disbarred (lose his license to practice law).

5. If you're not sure what your lawyer's up to, just ask: "Are you interrupting me because I'm starting to say

something you don't need to hear, or is it for some other reason?"



In the cartoon above, the silly client admitted to his lawyer that he touched the car. So if that

client testifies in court that he didn't touch the car, the lawyer may be required to snitch. The
smart client answered his lawyer's question very precisely, giving his lawyer enough information

to plan the defense strategy, without limiting his own testimony.

SILLV CLIENT SMART CLIENT

O
>

In the cartoon above, the silly client told her lawyer that she was selling marijuana. So if that

client testifies in court that she didn t sell any of it, her lawyer may be required to snitch. The

smart client did not officially tell her lawyer that she was selling marijuana. But she successful-

ly alerted her lawyer to the matter a way that will allow them to discuss the legal issues involved.
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HAVING A PRODUCTIVE MEETING WITH YOUR
LAWYER

It often happens, when you're talking to a specialist such

as a doctor or a lawyer, that you'll understand things

during the conversation, but the next day it doesn't all

quite make sense anymore or perhaps some of the details

are missing. So, take notes when you're meeting with

your lawyer and, at the end, go back over the key points

with her. (This is also useful feedback for lawyers,

because it tells them whether they're communicating

clearly.)

The following are questions that may be relevant during

your initial meetings with a criminal defense attorney.

• What are the charges against me at this point? Is the

prosecutor likely to change the charges?

• What's the maximum sentence I'm facing (the worst

case scenario)? What would be the average sentence

for someone who went to trial and were convicted

on these charges? I might choose to plead guilty,

instead of going to trial, in exchange for lesser

charges and/or a smaller punishment. Has the pros-

ecutor offered a plea bargain? If there hasn't been an

offer yet, what sort of plea bargain do think you I'm

likely to get?

• Who is my judge and what can we expect from him

or her? Are we going to have this judge for the

whole case, or will we switch judges at some point?
6

• Are there co-defendants in my case? If so, who are

they? Would it better ifmy case were separated from

theirs, and is that possible?

• Which elements of each charge do you think would

be hard for the prosecutor to prove and why?

• Besides attacking the elements of the charges, what

are some of the other defenses available to me? Are

any of them contradictory, so that we have to

choose some and give up others? At what point will

we need to make a decision about this?

• What items of potential evidence are you asking the

prosecution to give us, as part of the "discovery

process?"

• What kinds of potential evidence does the defense

need to locate? How can my friends and I help with

the investigation?

• Whom are you thinking of calling as witnesses? I

may be able to remember witnesses to the incident

who would be helpful. And I may be able to find

character witnesses for myself. How can I best help?

• What kinds of exhibits will we need in court?

Photos, maps, diagrams? Is there anything my
friends and I can do to help?

• What motions have you made so far? What
motions are you planning to make? Has the prose-

cutor made any motions? Has the judge ruled on

any of the motions yet?

• Have any dates been set for filing or arguing [more]

motions? How do I get copies of written motions in

my case? Which motions do you think will be

granted?

• At a maximum, if I want to be very involved in my
case, what are the best ways for me to contact you

and how often do you prefer to be contacted?

• If I want to look at some of the potential evidence

in my case, such as police reports, when would be a

good time?

• At a minimum, when do I have to be in town and

in court?

• Is there anything else I should know about my case?

(And remember to say: "Thank you for all the work

you're doing!")

tu

>

o

6. In some court systems, you have the same judge from your very first appearance all the way through trial.

In other court systems, you have separate judges for different stages of the case (an arraignment judge, a motions

judge, a trial judge, etc.) It may also possible to "challenge" the judge, that is, get a different judge for your par-

ticular case.

7. Motions are requests to the judge, backed up by a discussion of points of law and the facts of the case.

Motions can be oral or written. They often concern the evidence, witnesses or arguments to be used at trial.
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CONFIDENTIAL ATTORNEY/CLIENT CORRESPONDENCE

243 Battery St.

Metropolis, WD 20535

April 1, 2003

Clara Darrow, Esq.
1886 Haymarket Sq.

Metropolis, WD 20535

Re: People v. Smith, No. 03-647508

Dear Ms. Darrow:

Here is my list of witnesses,
witnesses who were there during the
testify about my character.

so far. I divided it between
incident, and witnesses who could

Incident

Nora Choy
32 Canal St.

Metropolis, WD 20510

(202) 225-5074 home
(202) 224-1700 cell

Jamil ia Queen
247 Plate Blvd.
Metropolis, WD 20500

(202) 225-4121 home
(202) 224-3871 cell
jam@hermajesty.net

Maria Florian
Bridge Rd.

Metropolis, WD 20515

(202) 226-8417 home
(202) 224-2981 cell

Joe Faith
3637 Front St.
Metropolis, WD 20535

(202) 225-4151

Character

Rev. Benedict Almworthy
Church of the Holy Witness
120 High St.

Metropolis, WD 20515

(202) 226-7270 work

Rev. Almworthy has known me since I

was a little kid.

Consuela Rodriguez
Metropolitan Community College
500 4

th St.

Metropolis, WD 20510

(202) 225-3621 work

Connie's been my guidance counselor
for two years.

There's some more witnesses to the incident, that I'm still tracking
down, but these are the ones I'm sure about at this point. Should I look
for more character witnesses, too?

Yours sincerely,

(jJjuUA- ^Aj*Cc£h,

Chris Smith
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CONFIDENTIAL ATTORNEY/CLIENT CORRESPONDENCE

243 Battery St.
Metropolis, WD 20535

April 1, 2003

Clara Darrow, Esq.
1886 Haymarket Sq.

Metropolis, WD 20535

Re: People v. Smith , No. 03-647508

Dear Ms. Darrow:

Here's the first draft of my time line. I still need to look through
my calendar and loose papers, to figure out the exact dates for things that
happened farther back. Let me know where to put more detail.

9/02

12/18?/02

1/27/03

8:30 a.m.

Jada and Tamiko got into a lot of arguments, all month.
Eventually, they agreed to stay away from each other, after
Ms. Rodriguez had a meeting with both of them.

Jada and Tamiko had a big verbal fight, right before the end
of the semester. Jamilia, Maria and I were there while they
were yelling at each other.

Jada bumped into Tamiko on the way into our classroom. I was
there and so was Nora.

<
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9:20 a.m. During break, I went outside to get a soda from the vending
machines. When I was coming back, I saw Jada go up to Tamiko
and start yelling at her. Jada and Tamiko both looked mad.

9:22 a.m. I went over to the two of them, to try and calm things down.
Since Tamiko' s my friend, I spoke to her, saying "Come on,
let's just go. Don't even talk to her."

9:23 a.m. Jada turned to me and yelled right in my face: "Stay the fuck
out of this, bitch!"

9:24 a.m. Tamiko shoved Jada, yelling, "Don't you talk to her like
that! You got a problem, you fucking talk to me!"

9:25 a.m. Jada slapped Tamiko across the face, right-handed.

9:26 a.m. Tamiko grabbed a handful of Jada's hair - a bunch of her
extensions were pulled out, and maybe some of her hair, too.

9:27 a.m. Jada was screaming non-stop. Both Jada and Tamiko were
hitting each other, mostly in the face, and calling each
other bitches and ho' s and such.

9:28 a.m. Campus security guards showed up - three men and a woman.
They broke up the fight and took Jada and Tamiko into
custody. Then they arrested me, too, because Jada claimed
that I hit her - which I didn't.

(continued)
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MAINTAINING CONFIDENTIALITY

Your lawyer is required to keep your secrets, a legal doc-

trine referred to as "attorney/client privilege."
8
This

means that you can speak freely, without worrying about

your lawyer being called as a witness against you.
9
In

addition, everyone who works with your lawyer is

bound by the attorney/client privilege, including: other

lawyers who are employed by the same office, investiga-

tors, interpreters, paralegals, and clerical staff. They're

not allowed to share information about you, nor can

they be subpoenaed. Also, a lawyer has to protect your

confidentiality even if you don't hire him. You might

speak with one attorney, talking about the details ofyour

case, and then decide to hire a different lawyer. The first

one has to keep your secrets, even though you're not

working with him.

Unfortunately, it's easy to destroy attorney/client privi-

lege if you're not extremely careful. Whatever you tell

your lawyer is protected, but only if you don't tell other

people. That means you can't share the details of your

case with your family, friends, or bartender. Nor can

they sit in on meetings between you and your attorney.

Once the material is no longer private between you and

your lawyer, it's no longer privileged. Anyone other than

your lawyer and her staff can be subpoenaed—forced to

testify against you or else be sent to jail for contempt. So

for their sake, as well as yours, you've got to restrict what

you say. Besides, word gets around and there may be

someone out there who doesn't like you—a friend of a

friend of a friend—who'd be perfectly happy to testify

for the prosecution. So don't lose control of information

that could conceivably hurt you in court.

Of course, you can tell other people when your hearings

are, what you're charged with, and that you're not guilty.

That's a matter of public record. But once you've said

that much, you have to stop. An easy way to do this is to

say:

I'm sorry, but my lawyer says I can't talk about

the case, not even with my family and closest

friends. But it means a lot to me to know that

you're on my side. I hope you can come to court

and show that there're people who believe in me.

Now, it may happen that certain family members or

friends might be good witnesses on your behalf. To

include them in the case, you should first discuss with

your lawyer what these potential witnesses could testify

about. If your lawyer thinks they'll be helpful, she or her

staff will talk to them directly. This conversation

—

between the witness and the lawyer—will then be pro-

tected (by the "attorney work product rule").

Whenever you write notes or letters to your lawyer, at

the top of the page put:

Confidential Attorney/Client Correspondence

If you're writing from jail, put it on the outside of the

envelope, too. And remember, jail phones are not pri-

vate—the authorities can listen in—so what you say to

your lawyer on a jail phone is not protected by the attor-

ney/client privilege. If you're in jail, wait until your

lawyer visits you in person before disclosing any private

information.
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8. Of course, there are exceptions. Your lawyer is required to tell the judge or withdraw from the case if he

knows you've committed perjury (see How Much to Tell Your Lawyer, page 168). Also, if you tell your lawyer

—

seriously—that you're planning to injure someone, the lawyer may be required to inform the police (so avoid stu-

pid jokes). Finally, if your lawyer ends up in litigation with you, he's allowed to testify. For example, if you sue

your lawyer, or if your lawyer becomes your co-defendant in a criminal case, the lawyer is entitled to testify about

things you've said or shown to him.

9. There are a few other privileges, similar to the attorney/client privilege. For example, the priest/penitent

privilege prohibits religious professionals (priests, ministers, rabbis and imams) from testifying about matters

you've confided to them. And in most jurisdictions, the doctor/patient privilege prevents medical professionals

(doctors and psychotherapists, as well as the nurses and other staff who work with them) from testifying about

what you've said as a patient. However, there isn't a privilege that relates to journalists. A reporter or photographer

can be subpoenaed, along with her notes, photos, tapes, film, etc. Some states have passed "shield laws," that allow

professional journalists to withhold the identity of a source (though not the information provided by the source),

but a judge may still choose to compel disclosure.

174



REPRESENTING YOURSELF

A defendant who represents herself is referred to as pro-

ceeding pro se or in pro per.
10 You have the right to rep-

resent yourself, provided that the judge decides you're

"competent" (that you have enough experience and edu-

cation to manage it).
1

' You needn't have taken courses in

law or be familiar with technical matters such as hearsay

exceptions, to exercise your right to self-representation.

However, you do have to understand the basic proce-

dures undertaken by the defense and the prosecution:

• Each side gets to make an opening statement at the

beginning of trial and a closing argument at its end.

• Each side can put on witnesses and items of physi-

cal evidence, and use subpoenas to force them to

appear, if necessary.

• Each side can cross-examine the other side's wit-

nesses.

• Each side can object to testimony or exhibits on the

basis of the rules of evidence, and the judge will

then decide whether the material in question may
be presented to the jury.

• The prosecutor usually makes the first opening

statement and the last closing argument, and nor-

mally puts on all of her witnesses and exhibits

before the defense puts on any.

• Each side is responsible for submitting a set of jury

instructions.

The judge is required to verify that you're familiar with

how a trial works. He also has to confirm that you know
you're entitled to a court-appointed lawyer if you can't

afford one. Usually, the judge will start by warning you

about the dangers of representing yourself. Then he'll

ask about your level of education, ability to speak

English, whether you've ever been through a criminal

trial before, etc. This conversation between you and the

judge is called a "Faretta hearing."
1
" It's rarely a separate

proceeding; instead, it occurs at whatever point you tell

the judge that you're planning to represent yourself.

Sometimes judges are pretty disrespectful during the

Faretta hearing, especially when they're talking about

how unwise it would be for you to represent yourself.
13

However, if you lose your temper in response (especially

if you yell or swear), the judge will most definitely

declare that you're not competent to represent yourself.

If the judge does decide you're not competent, he'll

appoint a lawyer to represent you despite your wishes.

Since the legal profession is an elitist monopoly, the

drawbacks to representing yourself are huge. The judge

and prosecutor won't give you any breaks, even though

you haven't been to law school. If you can't make or

oppose objections, introduce evidence correctly, or han-

dle complex motions, no one will help you. And most

people who represent themselves just look foolish to the

judge and jury, especially if they stumble over legal jar-

gon or speak pompously (Lawyers aren't very well liked

in our society; but a wannabe who pretentiously poses as

a lawyer is liked even less.) Some judges will mock you

when you make mistakes. And other judges will be

friendly and polite, and sit there watching while you

walk right into the prosecutor's traps. The fact that the

judge has declared you competent doesn't mean he

thinks you really are able to defend yourself adequate-

ly—the Faretta hearing is just a requirement the judge

has to fulfill to avoid grounds for appeal. (Judges find it

embarrassing when their cases are overturned because

they made a procedural mistake.) To sum up, it's a lousy

idea to represent yourself, especially if you're stuck in jail

before or during trial. Even a bad lawyer is likely to

know more about how to write motions and make

objections than someone who isn't licensed to practice

law. So, if your lawyer's not satisfactory and you can't

afford to get a different one, your best bet is probably to

assist your lawyer with whatever tasks you're capable of

doing (research, investigation, preparing exhibits, locat-

ing witnesses, etc.).

The one type of criminal matter in which it can be

worthwhile to represent yourself is a case involving polit-

ical activism (such as civil disobedience)—especially

when the charges are misdemeanors and the amount of

potential jail time is thus more limited. In political cases,

judges often forbid defendants to talk about the rea-

sons—philosophical or religious—for their actions.

Such defendants may have a better chance of getting the

10. Pro se is a Latin expression that means, "on one's own behalf." In pro per is an abbreviation of the Latin

phrase in propria persona, which means "in one's own person'; that is, speaking oneself instead of talking

through a representative. The expression pro se is used in federal court and in some state courts; other state

courts use in pro per.

1 1

.

Don't confuse being competent to represent yourself with being competent to stand trial. Competence to

represent yourself requires familiarity with the mechanics of a criminal trial. Competence to stand trial

merely requires sanity.

12. Some courts use a written form, covering the questions usually asked during a Faretta hearing. To repre-

sent yourself, you'll be required to sign the form, agreeing to all the statements on it.

13. Judges occasionally recite: "The defendant who represents himself has a fool for a lawyer," among other

helpful remarks.
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message across if they represent themselves. Although a

political defendant who represents herself is nonetheless

more likely to lose the case than if she uses a lawyer, she

may find the trial more satisfying. Anyway, if it's clear

that it's impossible to win, then a political defendant has

nothing to lose by representing herself—and speaking

truth to power in the courtroom is itself an important

form of activism. For inspiration, you might look at

court statements by people such as Socrates, William

Penn, Emma Goldman, Mohandas K. Gandhi, Dorothy

Day, and Nelson Mandela. ' If you're going to do time

anyway, you might as well have your say.

A middle ground between having a lawyer do everything

and representing yourself alone, is to have a lawyer as

"advisory counsel" or "co-counsel." The precise range

of activities for advisory counsel or co-counsel to a pro se

defendant varies according to the preferences of individ-

ual trial judges, so the following descriptions are just

generalizations.

Advisory Counsel: a lawyer who writes and argues

motions, and stays in the courtroom during trial

(either in the audience or at the defense table).

Advisory counsel doesn't speak in front of the jury, but

can usually help with legal arguments to the judge,

when the jury can't hear. The defendant can pause

periodically to get help from the advisory counsel,

especially about procedural issues.

Co-Counsel to a Pro Se Defendant: a lawyer who
can write and argue motions, and speak to the jury

and witnesses. Co-counsel sits with the defendant and

they work as a team. This is sometimes referred to as

"hybrid representation."

Having advisory counsel is awkward for the defendant,

because it's often difficult to stop in the middle of things

to ask questions. Sometimes judges appoint advisory

counsel whether the defendant wants it or not—partic-

ularly if the judge thinks she may want to declare the

defendant incompetent at some point in the middle of

the proceedings, and order the advisory counsel to take

over representing the defendant.

A pro se defendant with co-counsel has an advantage, in

that the lawyer can do technical tasks, like making

objections and cross-examining prosecution witnesses;

while the defendant can do things like examine defense

witnesses, or give the opening statement or closing argu-

ment. Judges are often resistant to allowing hybrid rep-

resentation, but can sometimes be convinced if they're

assured that the lawyer and the defendant will figure out

in advance exactly who's going to do what, so they won't

be interrupting or talking over each other.

FIRING YOUR LAWYER

First off, before you give up on your lawyer altogether,

try writing him a letter, explaining the problems you're

having with him. A formal communication of this sort

may get his attention. Bear in mind that clients and

lawyers frequently get frustrated with each other right

before and during trial (when both client and lawyer are

anxious and irritable)—and this type of friction can

often be worked out.

When it does become necessary, it's pretty easy to dump
your lawyer. You can just say: "You're fired," or words to

that effect. However, ifyour lawyer has come to court on

your behalf and "made a general appearance" (gone on

record as your lawyer), then she has to get the judge's

permission to withdraw from your case. And the judge

will want whoever's taking over to "substitute in as the

new attorney of record."

If you're just switching from one private attorney to a

different private attorney, the lawyers themselves will

handle the paperwork.

If you're firing your attorney and planning to represent

yourself, then the judge has to hold a Faretta hearing to

decide whether you're competent to do so (see

Representing Yourself, page 175).

If you've got a public defender whom you don't like, it

can be difficult to get a different court-appointed lawyer.

First, ycu should try talking to your attorney's supervi-

sor about it. Even if you're not given a new lawyer, the

one you've got may work harder, knowing that the

supervisor is paying attention. If this is not satisfactory,

you can ask the judge to appoint a different attorney, but

judges are reluctant to do so, particularly if you're close

to trial. You may have to convince the judge that your

public defender has behaved really inappropriately or

else completely ignored you, and there's no way you can

work together effectively. It will help if you keep a list of

your lawyer's offensive or inadequate actions and state-

ments, and write letters to your lawyer describing the

problem you're having with him (keep copies, of course).

14. There's a collection of statements made by activists during court proceedings on the Just Cause Law

Collective website: http://www.lawcollective.org/.

15. Co-counsel normally just means any lawyer in a case with more than one attorney on the same side (for

example: a case with multiple defendants each of whom has a lawyer; or one defendant with a team of

lawyers). In this context, it means a lawyer who is helping represent a. pro se defendant.
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If you change lawyers, it will almost always delay your

case. The new lawyer will want to ask the judge for a

continuance (extension), in order to digest all the infor-

mation in the case and undertake tasks that the old

lawyer didn't do.

If you fire a privately retained lawyer, you don't neces-

sarily get any of your money back. Most fee agreements

state that the fee is non-refundable. If you're parting

from your lawyer on reasonably friendly terms and she

hasn't done much work yet, you may be able to negoti-

ate a partial refund—but don't count on it.

If you've fired your lawyer, he's required to give a copy of

the file he created for your case to the new lawyer (or to

you, if you're representing yourself). It's illegal for an

attorney to hold the file hostage, even if you owe him

money.

SUING YOUR LAWYER

Suing your lawyer is tough. The legal system is run by

lawyers and by judges (who used to be lawyers), so they

tend to take the attorney's side. To win, you'll need a

lawyer who has expertise in "attorney malpractice" liti-

gation. Malpractice suits against lawyers tend to be

based on mishandling money, negligence, missed dead-

lines, conflict of interest, or sexual harassment. If this is

going on in your case, be sure to document it thorough-

ly-

If it's not feasible to sue your lawyer, you may want to

file a complaint with his state bar association. This may
or may not result in any disciplinary action, but at least o
your statement will be kept on file and may help some >
other client in the future prove that this attorney has a q
consistent pattern of misbehavior.
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APPENDIX A: SUGGESTED REFERENCE MATERIAL ON DISCRIMINATION IN THE LEGAL SYSTEM

Walker, Samuel, Miriam Delone, and Cassia C. Spohn.

The Color of Justice: Race, Ethnicity, and Crime in

America, 3d ed. Belmont, CA: Wadsworth, 2003.

Extremely well organized. Provides the definitions

and statistics you need to have a useful discussion of

inequities in the legal system. Covers police, court,

prison, and the death penalty. Includes convenient

overviews of studies and theories on discrimination

in criminal justice. (315 pages)

Berry, Mary F. The Pig Farmer's Daughter and Other Tales

ofAmerican Justice: Episodes ofRacism and Sexism in

the Courtsfrom 1865 to the Present. New York: Knopf,

1999.

Stories showing the effects of sexism and racism in

court cases, both during trial and on appeal.

Includes cases involving extramarital sex, gay and

lesbian relationships, prostitution, seduction, child

support, abortion, rape, and incest. (243 pages)

i
ui

Mauer, Marc. Race to Incarcerate: The Sentencing Project.

New York: New Press, 1999.

Investigates race and class in the context of prison.

Examines the "Tough on Crime" Movement and

the War on Drugs. Also brief but useful discussion

of news coverage concerning crime and incarcera-

tion. (194 pages)

Miller, Jerome G. Search and Destroy: African-American

Males in the Criminal Justice System. New York:

Cambridge University Press, 1996.

Fairly intellectual analysis of racism in the legal sys-

tem, but full of graphic accounts of official mis-

treatment and the horrifying complacency of those

who condone it. (242 pages)
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The Sentencing Project: http://www.sentencingpro-

ject.org/.

Various reports analyzing disparate treatment in

sentencing on the basis of race, class, and gender.

Also short "fact sheets," useful for overviews or

quick research.

Building Blocks for Youth: http://www.buildingblocks-

foryouth.org/.

Contains and cites many studies on minority youth

in the justice system. Some studies concern the

treatment of young women, and the report jDdnde

estd la Justiciar relates to Latino youth.

Harris, David. Profiles in Injustice: Why Racial Profiling

Cannot Work. New York: New Press, 2002.

Everything you need to know about racial profiling:

history, important court cases, and statistical stud-

ies. Moving descriptions of the impact of racial pro-

filing on individuals, along with explanations of its

unconstitutionality, and its ineffectiveness as a law

enforcement technique. (227 pages)

Reiman, Jeffrey. The Rich Get Richer and the Poor Get

Prison: Ideology, Class and CriminalJustice. New York:

Macmillan, 1990.

Very lively presentation on the nature of crime, and

how class and race influence who is punished.

Reminiscent of Michael Moore (director of Bowling

for Columbine, Fahrenheit 9/11, etc.), but with an

explicitly Marxist slant. (178 pages)

Leonard, Kimberly K., C. Pope, and W Feversherm,

eds. Minorities in Juvenile Justice. Thousand Oaks,

CA: Sage, 1995.

To understand every word of these articles, you'd

need to have taken a class in statistics (and still

remember some of it), but most of the tables and

discussions are pretty clear. Chapters 2 and 7 sum-

marize interviews with police, prosecutors, public

defenders and judges, exposing their attitudes con-

cerning race and class. (216 pages)
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There's a great deal of reference material on discrimination in the legal system and on police misconduct

(the subject of Appendix B). I looked at about 50 books and selected the ones mentioned here because they were

easy to find in public libraries, up-to-date, and for the most part reasonable to read (not written for the edifica-

tion of other academicians). They're listed in order of how useful and readable they seemed to me. The number of

pages listed for each book is generally just the text, not the notes, indices, bibliographies, etc.
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Lynch, Michael and E. Britt Patterson, eds. Justice With

Prejudice: Race and Criminal Justice in America.

Albany, NY: Harrow and Heston, 1996.

A collection of rather academic articles, but Chapter

5 provides important statistics and analysis on

racism in media coverage of crime. (169 pages)

Up to date statistics on law enforcement, conviction,

and sentencing can be obtained online. Good websites

include:

Bureau of Justice Statistics (BJS) —
http://www.ojp.usdoj.gov/bjs/ HI

National Criminal Justice Reference Service
£j

(NCJRS) j
http://www.ncjrs.org/

^[

ill

Sourcebook of criminal justice statistics Online

(scjs) £
http://www.albany.edu/sourcebook/ ^

Z
However, the data is often presented in such a way that 2
it's hard to spot the instances of systemic discrimination. O

<You may have to draw on several different tables and do

a little math to get useful information. Before you start

number-crunching, read some of the books listed above

to see how they analyzed the statistical material, because

you may want to follow their approach. The agencies W
that publish these statistics have staff who can help you g
find the right data, especially if you explain really clear-

ly what you're after. Check the websites to get up-to-date q
contact information (including 800 numbers)—look j
under "Contact" for BJS and NCJRS, and under "About *J

Sourcebook" for SCJS.
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APPENDIX B: SUGGESTED REFERENCE MATERIAL ON POLICE MISCONDUCT
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American Civil Liberties Union. Fighting Police Abuse: A
Community Action Manual. New York: ACLU, 1997.

Profiles of various community groups that combat

police misconduct, demonstrating different strate-

gies: video camera patrols, lawsuits, lobbying, etc.

Which statistics are useful and which are mislead-

ing. How to start or improve a police review organ-

ization. Good bibliography and list of contacts. (54

pages)

Ogletree, Charles et al. Beyond the Rodney King Story: An
Investigation of Police Conduct in Minority

Communities. Boston: Northeastern University Press,

1995.

Very well organized presentation of the results of an

NAACP study. Analysis of the types and causes of

police misconduct, followed by an array of recom-

mendations on how to stop it. (198 pages)

Bernards, Neal. Police Brutality: Recognizing Stereotypes.

San Diego: Greenhaven Press, 1994.

Well designed lesson in spotting assumptions and

rhetoric. Uses marginal notes and follow-up exercis-

es to analyze contrasting viewpoints on police mis-

conduct. Young adult level. (36 pages)

Kennedy, Adam and Adrienne Kennedy. Sleep

Deprivation Chamber: A Play. New York: Theatre

Communications Group, 1996.

Powerful play about an African-American student

who is arrested and beaten up by the police. He is

falsely charged with assault and battery on an offi-

cer, and goes to trial. Many very realistic sequences

in which witnesses are rigorously cross-examined

about minute details. Ifyou expect to be a witness in

a police misconduct case, read this to prepare yourself

for testifying in court. (J7. pages)
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Human Rights Watch Staff, Shieldedfrom Justice: Police

Brutality and Accountability in the United States.

Human Rights Watch, 1998. (450 pages) (This report

can also be viewed or downloaded at

http://www.hrw.org/reports98/police/.)

Detailed examination of police misconduct in 14

U.S. cities from 1995-1998. How investigations of

misconduct can be thwarted at various stages.

Extensive recommendations for reform.

Skolnick, Jerome and James Fyfe. Above the Law: Police

and the Excessive Use of Force. New York: The Free

Press, 1993.

History and psychology of police misconduct.

Analysis of strategies for controlling police miscon-

duct. (313 pages)
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APPENDIX C: ADVICE FOR THOSE GOING TO JAIL FOR THE FIRST TIME

If you have to go to jail, don't make yourself crazv

remembering all the prison movies you've ever seen.

Being put in the slammer is a lot like starting at a new

high school: it's not that tough, as long as you pay atten-

tion from the outset and think about what kind of

impression you're making.

The following are guidelines for getting along in jail:

• Watch and listen for quite a while, to get a sense of

the other people you'll be living with. Really take

your time about this, because you're likely to be

dealing with different types of people than you're

used to, and it's important to be accurate in your

assessments. Some will be very decent human
beings who can give you useful information and

advice. On the other hand, the first ones who come

up and want to make friends with you may be pred-

ators, losers, or snitches. Don't be in a big hurry to

join a group, because you'll be taking on their bag-

gage. Just take it easy and be pleasant with everyone,

without striving to find buddies right away. Take

the time to let friendships develop gradually, the

way they do naturally at work, school, or the gym.

• Respect others, but behave with self-respect, too.

Acting scared invites bullying. And if you don't

stand up for yourself, potential allies won't think it's

worth the risk to stand by you.

• Be very careful not to touch people by accident. If

you do bump into anyone, immediately say "Excuse

me." If your apology isn't accepted, don't argue, but

just walk away (and keep an eye on that person for

future problems).

• Don't touch other people's stuff (books, pencils,

etc.) or sit on other people's beds, without asking.

• Rather than just joining a conversation, wait until

someone asks your opinion. However bad your sit-

uation is, be careful not to sound like you're whin-

ing.

• In the eating area, don't reach across other people's

trays. If you have to cough or sneeze, turn away and

cover your mouth.

• Before using the telephone or changing channels on

the TV, make sure you check with other prisoners to

see what system they've set up for taking turns—it's

easy to offend others by accident, if you don't find

out the "local rules."

• Don't borrow money, don't gamble, don't do drugs,

and don't accept gifts from strangers. All these

things can put you in debt, which could affect your

safety.

• Don't snitch. Snitches are not just unpopular

—

they're unsafe. Don't even refer to other prisoners

when talking with correctional officers, because

people will think you're snitching or at least being

manipulated by the officers. (The primary excep-

tion to this is that if you honestly believe you're

going to be raped, you may ask to be placed in pro-

tective custody.)

While forcible rape in jail or prison is infrequent, con-

sensual sex is very common (although it's illegal and

results in disciplinary action if you're caught). Lots of

prisoners have sex with each other because doing time is

boring and having sex is nice.
1

Some prisoners agree to have sex because they're scared

or in debt, though this mostly applies to male prisoners.

Women in jail rarely get into physical fights or coerce

each other into having sex, whereas men in jail are more

likely to do both. Of course, conditions vary quite a bit

from one institution to another—some places are mel-

low and some aren't. In any case, if you're propositioned

and you're not interested in sex, just say no clearly, with-

out freaking out (the same as you would in a bar). If

your refusal isn't taken seriously, fight back (and some-

times just looking like you're ready to fight is enough).

If you can't defend yourself, ask to be put in protective

custody. Remember, however, that prisoners in protec-

tive custody are considered to be snitches, which means

that it will be difficult ever to re-enter the institution's

general population.

In just about every correctional institution that houses

women, there are male officers who seduce female pris-

oners. Women in custody should stay away from over-

friendly corrections officers—whatever they're offering

(affection, money, or candy) is rarely worth the compli-

cations (pregnane)7
, sexually-transmitted diseases, and

additional criminal charges).

If you have medical needs or disabilities, tell the staff.

You'll probably have to make repeated requests, and you

should keep copies of all written ones.

(A

1. Some people who have same-gender sex partners in jail, but not when they're free, consider themselves

straight. If you find yourself discussing the matter, be tactful.

183

O

<

oH
o
z

IIIM
o

o

>

X

w

<



(A

o

oH
o
z
5
o
ui
(A

o

at

O

>

w
X

On Doing Time: Excerpts of a letter from Ndume
Olatushani

2

There isn't a "one size fits all" solution; however, there

are some simple things everyone can do to avoid most of

the worst problems that go on in jails and prisons.

Having said this, even the tried and true techniques may
be severely tested, because there's always going to be

some damn fool who's determined to make your life dif-

ficult.

I have to disagree with the statement, "No amount of

good advice can help someone who's hopelessly weak or

geeky." The fact of the matter is that even the weak and

geeky can make it, as I have witnessed. One of the

refuges for these guys is the church crowd. Of course,

this isn't a guarantee, but it will make them less of a tar-

get if they walk around singing the praises of the Lord.

There seems to be an unspoken code that convicts rec-

ognize: leave the Bible-toters alone. But it has to be

real—the other prisoners will know if they're just faking

it.

The first and most important piece of advice I'd give

anyone entering jail or prison is: be yourself. Do not

have an attitude, as there are many of us that will adjust

attitudes. Being in a controlled environment allows peo-

ple to observe you up close and personal. If you're put-

ting up a front, they'll be able to sense your phoniness.

They'll have no respect for you, and this can be an invi-

tation for someone to try you.

If you are sent to prison, you'll likely have spent time in

jail first. You should be keenly aware that how you con-

duct yourself in jail is going to follow you through the

system. Because ifyou're in jail for any extended amount

of time, you're going to see many of the same individu-

als later in prison. So if a guy is punked [sexually exploit-

ed] in the county jail, it will most likely continue

throughout his prison bit (unless he attacks the first per-

son that messes with him—the surest way to redeem

oneself).

Believe it or not, playing is probably more responsible

for people running afoul of each other than anything

else. This is true for both verbal and physical play. So

much trouble can be avoided by simply not playing with

people. And when I say verbal play, I'm talking, for

example, about "playing the dozen" [exchanging

insults] . Physical play is often used as a pretext for more

aggressive behavior. I've seen a prisoner turn a seeming-

ly innocent game of wrestling into an opportunity to

"turn out" [sexually exploit] the other guy, because

through that wrestling game he was able to test this guy's

resolve. But there are many more people hurt by verbal

play than by any other forms of play. There is a large per-

centage of guys locked up who suffer from low self-

esteem. So when people talk about them, even in fun,

their feelings are easily hurt. If they cannot match their

tormenters verbally, they usually resort to physical con-

frontation. My advice is: do not sit around laughing at

jokes people make at the expense of others' feelings.

Because I assure you, some one is going to eventually ask

you "What are you laughing at?" And it's going to be on.

I've seen many guys come into jail or prison talking

about whom they know or who their family is. And
when you don't know the people you're talking to, this is

not a wise thing to do. I witnessed a man killed like this,

not to mention numerous people seriously hurt. One
guy was bragging about how he'd shot a particular per-

son. (He hadn't really shot him, but was just a buddy of

the guy who'd done the shooting, and he only knew the

victim by name.) It turned out that the victim was sit-

ting only a few feet away from the guy who was telling

the story. It ended with this guy getting severely beaten,

all because he was pretending to be someone that he was

not.

Avoid people that always want to sit around and talk

about others. Most guys know who these people are, and

you don't want to get a rap by association. And second-

ly, if such a person talks to you about others, at some

point he'll talk to others about you.

Another big mistake that guys make in the joint is show-

ing photographs of their family and friends to people

they don't know. Trying to impress guys in this way can

get you into trouble. I've seen people get hurt because

they didn't realize they had enemies by virtue of associa-

tion. And but for their showing photos, their difficulties

might have been avoided.

Never talk about other crimes you've done on the streets.

If other people start trying to tell you about unlawful

things they've done, just say that they're telling you more

than you need to know. This is also true for the illegal

things that go on inside the joint. If it's not your busi-

ness, tell the individual you don't need to know about

that. If you're around other prisoners who start dis-

cussing activities that might get them in trouble, tell

them you're going to cut out. This way, if it should come

to light, you won't be accused of telling, because they'll

2. Ndume Olatushani (formerly Erskine Johnson) was wrongfully convicted of murder in 1 985. To learn more

about his case and to obtain up-to-date information on how to write to Mr. Olatushani, contact the Erskine

Johnson Defense Committee, P.O. Box 68094, Nashville, TN 37206. The telephone number is (615) 228-4010.
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already know you weren't in on it. And if you see other

guys talking, don't walk up without knowing that it's all

right to do so. If you're around others and they begin to

whisper, make sure that you get out of earshot.

And last, but surely not least, develop a reputation for

being your own man. Avoid taking sides if you can. And
know the difference between "socializing" and "associat-

ing." It's all right to socialize with almost everyone, but

you should limit the people with whom you associate,

because their problems become your problems. And
even though some of the most loyal people I know are

right here in prison with me, I'm always mindful that

people rarely will do for you what you will for them,

whether one is locked up or in Freedomville.
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GLOSSARY
Note: While some of the words below have additional meanings, the definitions given here relate only to criminal law.

arraignment. A short hearing at the beginning of a criminal case, at which the charges are announced and the defendant

is asked to enter a plea (guilty, no contest, or not guilty).

bail. Money paid to the court, to get a defendant released from jail while a case is in progress. If the defendant shows

up for court hearings and other legal commitments, the bail money is eventually given back. If the defendant runs

away, the court gets to keep the bail money. When a defendant cannot pay the entire amount of bail, he may be able

to get a loan through a bail bondsman, but the fee for this service is 10% of the total amount of bail—and that fee is

not given back.

citation. An order to come to court, to face criminal charges. Traffic tickets are one type of citation.

deferred prosecution. A deal in which the prosecutor agrees to put a case "on hold" for a given period of time (usually

six to eighteen months). As long as the defendant meets whatever conditions are imposed (similar to informal proba-

tion), the prosecutor will dismiss the case when the time is up. Deferred prosecution is only offered for minor crimes.

detention. A brief period in which a suspect is not free to go, while law enforcement officers investigate and decide

whether they have enough proof to arrest the suspect. During detention, the suspect can be pat searched. (See rea-

sonable suspicion; see also probable cause.)

diversion. A deal in which the defendant must meet certain conditions (similar to probation), after which the case is dis-

missed. Diversion is generally offered only once, the first time a defendant is brought to court on criminal charges,

and only for minor crimes or drug cases. Some counties have special diversion programs for people arrested for pros-

titution, graffiti, or drugs.

entrapment. A defense to criminal charges, in which the defendant must prove both: (1) he had no tendency or desire

to commit the crime, and (2) an undercover officer or informant intensely pressured him into doing it.

frisk. See pat search.

felony. A serious crime for which the punishment can include a year or more in prison.

green card. A permanent resident card, form 1-551. A permanent resident is an immigrant who has permission to live

and work in the United States permanently, but has not become a naturalized U.S. citizen and is therefore still subject

to expulsion.

infraction. A very small crime, in most jurisdictions punishable only by a fine, rather than by jail time.

jail. A place where people are incarcerated before guilt or innocence has been determined (often because they can't afford

bail); and also where people serve short sentences, usually less than a year, as punishment for misdemeanors or for vio-

lations of probation or parole. (Compare with prison.)

Miranda rights. The warnings read to an arrested person whom the officers want to question: "You have the right to

remain silent. Anything you say may be used against you in a court of law. You have the right to an attorney. If you

cannot afford an attorney, one will be appointed for you by the court."

misdemeanor. A small crime, usually punishable by no more than a year in jail.

no contest. (In Latin, nolo contendere.) A plea to criminal charges, similar to pleading guilty. Pleading no contest, rather

than guilty, may be of benefit if the defendant is sued in civil court, as well as being prosecuted criminally. However,

a defendant who pleads no contest will be sentenced just as though he'd pleaded guilty.
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parole. A form of court supervision, following release from state prison.

pat search. A search in which the officer runs his hands over the suspect's body, to check for weapons. The suspect

remains clothed during a pat search.

plea bargain. An agreement with the prosecutor in which the defendant pleads guilty or no contest (thereby giving up
his right to a trial), in exchange for a lesser charge and/or a smaller punishment.

prison. A place where convicted felons are incarcerated, usually for sentences longer than a year. Same as a penitentiary.

(Compare with jail.)

probable cause. Enough proof of criminal activity for a law enforcement officer to arrest a suspect or get a search war-

rant. For example, a cop would have probable cause to arrest a suspect for felony vandalism if:

A store owner calls the police department and describes someone who just spray-painted huge amounts of

graffiti all over the front of his store. Officers are sent to the area and they notice a person who fits this

description, running down the street about a block from the store, clutching a can of spray paint in his hand.

probation. A type of court supervision instead of, or in addition to, a jail term. Formal probation conditions may
include:

reporting regularly to a supervising officer

obeying all laws

restrictions on where you can go

restrictions on whom you can see

drug testing

attendance at classes, counseling or meetings

submission to searches without probable cause

payment of fines and/or restitution

Informal probation conditions may include any of the above, other than reporting to a supervising officer.

promise to appear. An agreement to come to court, which an arrested person signs when being released from custody.

pro per. A defendant who's representing herself in court. Also called pro se.

release on recognizance. When the judge releases an arrested person from jail and, instead of requiring bail, relies only

on the defendant's promise to come to court. Also called "ROR," "OR," or "PR."

reasonable suspicion. Enough proof of criminal activity for a law enforcement officer to detain a suspect (see detention).

Also called "articulable suspicion," because the officer has to be able to articulate his reasons. For example, a cop would

have reasonable suspicion if he said to himself:

Hmmm, that guy keeps looking in the window of the jewelry store, then walking away then coming back and

peering into the store again. He's not from this neighborhood and he seems kind of nervous. Maybe he's

planning a burglary.

subpoena. An order to appear as a witness, in court or before a grand jury. A subpoena duces tecum is an order to appear

and bring particular items with you (such as documents or possessions).

waiver. Giving up a legal right.

wingspan. The searchable area around an arrested suspect—as large as the distance the suspect could leap to in any direc-

tion.
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INDEX
Don't forget to look in the Glossary for definitions

(page 186).

References to footnotes look like this:

28n7 [page 28, note 7].

advisory counsel, 1 76

arrest, 5—6

resisting, 156

search following, 6, 82-87
safety tactics, 8, 8n4, 12-16

without warrant, 5-6

arrest warrant, 82-88

bench warrant, 86

checking for, 86
mistaken identity, 87

sample warrant, 88

articulable suspicion, 4—5

attorney See lawyer

attorney/client privilege, 168-69, 174

B
bail, 132-35

10% fee, 134-35
collateral, 135

co-signor, 134
evidence for lowering bail, 133—34
lien, 135

minors, 123, 133

witnesses for lowering bail, 134

bench warrant, 86

children, losing custody of, 26—27
See also minors

citation, 30, 48

cite out, 30

co-defendants, 9, 62-66

collateral, 135

confession, 9, 27, 36-39
oral or written, 27
sample statement forms, 37-39

confidentiality, 168-69, 174

conversation with police, 4, 9, 27
at station, 4, 27
same as confession, 9

testing whether free to go, 4

court-appointed, 24, 166

D
detention, 4—5

during execution of search warrant, 96
leading to arrest, 6

non-U. S. citizens, 126n2

search during, 5

reasonable (articulable) suspicion, 4—5, 155-56

discrimination, 10, 156, 180-81

driver's license, 109

driving while black, 28n7, 180

drug testing, 108-9

E
email, surveillance of, 113-14

entrapment, 76—80

excessive force, 156

Faretta hearing, 175-76

Fifth Amendment, 24, 56

Fourth Amendment, 106, 107nl

garbage, surveillance of, 113

grand jury, 116—19

sample subpoena, 118-19

guardian, 27, 122n2

I

identification, 109

immigration, 126—30
arrest by immigration authorities, 126—27
arrest by law enforcement agents, 127

border searches, 109

consequences of arrest or conviction, 129

consulate, 126-28

deferred prosecution, 130

deportation (expulsion, removal), 127-29
dispositional continuance, 130

diversion, 129—30
entering and re-entering the United States, 128

false name or address, 129

finding a lawyer, 126

Magic Words, 126-27
minors, 129

political asylum, 129

prisoners' phone calls, 127

refusing to give name, 127

voluntary departure, 128

immigration authorities, 126

infiltrator, 80

informant,79-80, 112-13

tricks police use on co-defendants, 9, 63-66

interference with officer, 155

Internet activity, surveillance of, 113-14

interrogation. See questioning

J

jail

getting along with other prisoners, 183-85

mail, 113, 174
telephone calls, 8n5, 29, 112

jury nullification, 46
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K
keep out sign, 107, 122-124

kids. See minors

lawyer

advisory counsel, 176

certified specialist, 166

co-counsel, 176

confidentiality (attorney/client privilege), 168-69, 174

court-appointed, 24, 166

fees, 166

firing, 176-77
letters to, 174

motions, 170n7
public defender, 166—68

right to counsel, 24

selecting, 149, 166

suing, 177

lien, 135

M
Magic Words, 6-7, 24, 33, 50-54, 122, 126-27

merchant confession form, 18, 21, 43
sample merchant confession forms, 44—45

mail, surveillance of, 113

minors, 122-24

bail (generally prohibited), 123, 133
drug-testing, 108

guardian, 27, 122n2
juvenile delinquency records, 123

keep out sign, 122-124
losing custody of, 26—27
Magic Words, 122

non-U. S. citizens, 129

parental pressure to waive rights, 68-73, 122

release from custody, 123, 133

right to court-appointed lawyer, 122

right to refuse consent to searches, 108, 122-23

right to remain silent, 122

searches at school, 108, 123

Miranda rights, 24

how to use, 24, 50-54
police not always required to read, 6

tricks police use, 25-26, 50-54, 56-66

tricks police use on co-defendants, 9, 63-66

tricks police use on minors, 122

tricks police use on non-U. S. citizens, 126

tricks police use on suspects with children, 26—27
waiver of rights, 33
when rights must be read, 25

who must read rights, 25, 28

motions, 170n7

N
narc, 76-80

o
obstruction of justice, 155

OR (own recognizance), 132, 13

P
parole, 73-74

PATRIOT Act, 113-14

pen register, 1 12

PGP (Pretty Good Privacy), 114

phone calls in custody, 8n5, 29, 112, 127

photographing police misconduct, 155

pie crimes and misdemeanors, 46-A9

police misconduct, 138-64
excessive force, 1 56

finding a lawyer, 149

gathering evidence, 138-39, 155-56
hate speech, 156

interference/obstruction, 155
photographing, 155

recording, 138, 155

reference material, 182

resisting arrest, 1 56

report form (with instructions), 138-49

safety tactics, 12-15

sample incident, 150-56
sample report form, 157-64

videotaping, 155

PR (personal recognizance), 132, 134

pretextual stop, 28, 28n7

prisoners' mail and phone calls, 112-13, 127

privacy, reasonable expectation of, 112-13

private security, 18-22, 28-29
use of force, 28

proper, 176

pro se, 1 76

probable cause, 5-6, 155-56

arrest warrant, 86

search warrant, 95
warrantless arrest, 5-6

warrantless search, 106-9

probation, 68-74
compared with parole or supervised release, 73

formal probation, 73
informal probation, 73nl

questioning by probation officer, 74

searches while on probation, 74

promise to appear, 29-30, 48, 127, 132

giving name and address, 8, 127

sample promise to appear forms, 31-32

property, motion for return of, 40

property receipt, 40, 40nl2, 40nl3
sample property receipt forms, 41-42

public defender, 166-68

questioning, 26, 56-58

at or near border, 109

by parole, probation, or supervised release officer, 74

by security guard, 18-22, 28-29, 43

good cop, bad cop, 56—62

how to protect yourself from, 6—7, 24, 50—54

sample interrogation, 46-49
tricks police use, 25-26, 50-54, 56-66

tricks police use on co-defendants, 9, 63-66

III
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tricks police use on minors, 122

tricks police use non-U. S. citizens, 126

tricks police use on suspects with children, 26—27
tricks security guards use, 43

R
reasonable expectation of privacy, 1 12-113

reasonable suspicion, 4—5, 155-56

recognizance (own/personal/release on), 132, 134

recording police misconduct, 138, 155

representing oneself in criminal cases, 175—76

resisting arrest, 1 56

right to counsel, 24

right to remain silent, 6-10, 24
cannot be used against defendant in court, 26

common mistakes, 9

concerns about going to jail, 7-8, 50-51, 54, 56—57
concerns about increased charges, 7, 57
concerns about police violence, 8, 1

5

giving name and address, 8—9

security guards, 18—22, 28-29
tone of voice, 8, 8n4, 15

See also questioning

right to refuse consent to searches, 106—9

ROR (release on recognizance), 132, 134

search, 82-87, 89-109,

airline, 109

body, 5, 96, 108-9
border, 109

exigent circumstances as excuse for, 108

following arrest, 82-87, 1 08
home, 82-87, 107-8
keep out sign, 107, 122-124
parole, probation, or supervised release, 74
pat (frisk), 5

public school, 108, 123
right to refuse searches, 82-87, 91-93, 106-8
vehicle, 6n2, 28, 108

without warrant, 1 06—9

search warrant, 89-96
compared with arrest warrant, 86
detention during search, 95
how to read, 95
sample search warrants, 97-104

security guard, 1 8-22, 28-29
use of force, 28

self-representation in criminal cases, 175-76

shoplifting, 18-23, 28-29, 43-45

statement to the police, 9, 27, 36—39
oral or written, 27
same as confession, 9
sample statement forms, 37-39

store security. See security guard

subpoena, 116

duces tecum, 116

summons, 30

supervised release, 73-74

surveillance, 112-14
Internet, 113-14
PGP (Pretty Good Privacy), 114

prisoners' mail and phone calls, 112-13, 127
USA PATRIOT Act, 113-14
wiretap, 112-13

T
telephone calls in custody, 8n5, 29, 112, 127

telephone surveillance, 112-13

ticket, 27-28, 30

traffic stop, 15, 27-28

u
undercover officer, 76—80, 1 12-1 13

USA PATRIOT Act, 113-14

video camera surveillance, 112

videotaping police misconduct, 155

w
waiver of rights, 19, 21, 33

by talking, 33, 50-54
sample waiver of rights forms, 34—35, 37—3

warrant, arrest, 82-88
bench warrant, 86
checking for, 86
sample arrest warrant, 88

warrant, search, 86, 89-96
sample search warrants, 97—104

warrantless arrest, 5—6

warrantless search, 106—9

wingspan, 6

wiretap, 1 12-13
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"This book will help keep

more of our brothers and

sisters in the community,

instead of sitting in cages

watching the prison

industry's profits grow.

Read it, use it, pass it on."

Zack de la Rocha,

Rage Against the Machine

HOW WELL DO YOU KNOW YOUR RIGHTS?
Try this true/false test:

1. If you're arrested, you shouldn't
answer the cops' questions, but
it's okay to make small talk with
them about sports, politics, etc.

2. You're required to carry identifi-

cation with you at all times and
show it to the police upon
request.

3. It doesn't matter what you say to

your arresting officers, as long as
you don't sign anything.

4. If you ask an undercover officer,

"Are you a cop?" it's legal for

him to lie and say, "No, I'm not
a cop."

5. If you're arrested and you admit
to the police what you've done
wrong, you'll usually get a better

deal in court.

6. If the police fail to read you your
rights when they arrest you, you'll

almost always win your case.

7. If you chose to remain silent after

you were arrested, the prosecu-
tor can't argue to the jury that

that this is evidence of guilt.

8. If an officer asks to see what's in

your pockets or backpack, and
you say "No," the officer can use
your refusal as an excuse to

search.

9. If you're arrested, but you're truly

innocent, you should ask to see a
lawyer and then remain silent.

1 0. Once you've said, "I take the
Fifth," to your arresting officer,

nothing else you say can be used
against you in court.

PRESS

If you got any of the questions wrong, it would make sense to read this book.

An ounce of prevention is worth a pound of legal fees.
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